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U.S. Customs Service 


Treasury Decisions 


(T.D. 96-58) 


DETERMINATION OF ORIGIN OF 
TEXTILE GOODS PROCESSED IN ISRAEL 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General statement of policy. 


SUMMARY: This document gives notice of Customs interpretation and 
application of section 334(b)(5), Uruguay Round Agreements Act (PL. 
103-465), which became effective July 1, 1996. That section excepts 
from the rules of origin governing textiles and textile products estab- 
lished in sections 334(b)(1) through 334(b)(4) goods which, under rul- 
ings and administrative practices in effect immediately before the 
enactment of section 334 (December 8, 1994), would have originated in, 
or been the growth, product, or manufacture of Israel. 

Section 334, and its legislative history, require maintaining the status 
quo ante for goods processed in Israel. Accordingly, if, under the rulings 
and administrative practices in effect prior to December 8, 1994, a good 
would have been the growth, product, or manufacture of Israel, without 
regard to the applicability of the United States—Israel Free Trade 
Agreement, it will continue to be the growth, product, or manufacture 
of Israel. If a good would not have been determined to be the growth, 
product, or manufacture of Israel under the rulings and administrative 
practices in effect prior to December 8, 1994, that determination would 
still apply to goods processed in Israel and entered, or withdrawn from 
warehouse, for consumption on and after July 1, 1996. 


EFFECTIVE DATE: July 1, 1996. This statement of policy shall apply 
to goods entered, or withdrawn from warehouse, for consumption, on 
and after July 1, 1996. 


FOR FURTHER INFORMATION CONTACT: Phil Robins, Office of 
Regulations and Rulings, U.S. Customs Service, (202) 482-7029. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1994, the President signed into law the Uruguay 
Round Agreements Act (PL. 103-465). Section 334 of the Act esta- 
blishes rules of origin for textiles and textile products. In order to imple- 
ment section 334, Customs published a notice of proposed rule making 
(60 FR 27378, dated May 23, 1995), and, after receiving comments 
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thereon, promulgated § 102.21, Customs Regulations (19 CFR 102.21) 
(60 FR 46188, dated September 5, 1995). 

Section 102.21(a) specifically states that the rules in § 102.21 shall 
not apply “for purposes of determining whether goods originate in 
Israel or are the growth, product, or manufacture of Israel.” The basis 
for the Israeli exception is section 334(b)(5) of the Uruguay Round 
Agreements Act which states: 


This section shall not affect, for purposes of the customs laws and 
administration of quantitative restrictions, the status of goods 
that, under rulings and administrative practices in effect immedi- 
ately before the enactment of this Act, would have originated in, or 
been the growth, product, or manufacture of, [sic] a country that is 
a party to an agreement with the United States establishing a free 
trade area, which entered into force before January 1, 1987. For 
such purposes, such rulings and administrative practices that were 
applied, immediately before the enactment of this Act, to determine 
the origin of textile and apparel products covered by such agreement 
shall continue to apply after the enactment of this Act, and on and 
after the effective date described in subsection (c), unless such rul- 
ings and practices are modified by the mutual consent of the parties 
to the agreement. (emphasis added) 


Israel is the only country which qualifies under the terms of section 
334(b)(5). 

The rulings and administrative practices in effect prior to December 
8, 1994, were derived from the provisions of § 12.130, Customs Regula- 
tions (19 CFR 12.130). Section 12.130 states that the country of origin 
of a good processed in more than one country is the country in which the 
last substantial transformation occurs. 

Section 334(b)(5) is comprised of two sentences. The first sentence 
clearly states that the status of goods shall not be affected if, prior to 
December 8, 1994, those goods were considered to originate in Israel, or 
were the growth, product, or manufacture of Israel. While there is refer- 
ence in that sentence to a free trade agreement, the language appears to 
have been carefully structured and contains no requirement that the 
goods which are the subject of that exception must themselves be eligible 
for duty preference under the terms of the agreement. 

The second sentence elaborates on, and clarifies the wording of the 
first sentence. It makes clear that in determining the origin of goods 
covered by the agreement, Customs shall continue to apply “such rul- 
ings and administrative practices that were applied immediately before 
the enactment of this Act to determine the origin of textile and apparel 
products covered by such agreement.” 

Reading the two sentences together, it appears to Customs that Con- 
gress, in enacting section 334(b)(5), intended that Israel maintain its 
status quo ante in regard to country of origin determinations for goods 
processed in that country. 

Section 102.21(a), Customs Regulations, is clear on its face that the 
textile origin rules contained in that section will not be applied to deter- 
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mine whether goods originate in, or are the growth, product, or 
manufacture of Israel. Thus, if a good is determined not to be a product 
of Israel under the rulings and administrative practices in effect prior 
to December 8, 1994, applying the rules in § 102.21 cannot result in 
Israel being the country of origin of the good. 


EXAMPLE 
The following example is set forth to illustrate how this position will 
be implemented in the application of the rules contained in § 102.21: 


Fabric produced in country A is cut in country B into compo- 
nents for a simple shirt. Those components are assembled into the 
completed shirt in Israel by sewing. Under the rulings and admin- 
istrative practices in effect prior to December 8, 1994, Israel would 
not be the country of origin because Customs has a long line of 
administrative rulings holding that the cutting of garment compo- 
nents constitutes a substantial transformation, while the assembly 
of those components into a simple garment does not. Since Israel 
cannot be the country of origin under the rulings and administra- 
tive practices in effect prior to December 8, 1994, Customs must 
apply § 102.21 to determine the proper country of origin. However, 
§ 102.21(a) precludes a finding that Israel is the country of origin. 

(a) Section 102.21 requires that the General Rules, found in 
§ 102.21(c), be applied in sequential order. Section 102.21(c)(1) 
states that the country of origin of a good is the single country, terri- 
tory, or insular possession in which the good was wholly obtained 
or produced. Since the shirt in the above example was not wholly 
— or produced in a single country, that section is not applica- 

e. 

(b) Section 102.21(c)(2) requires that the good comply with the 
applicable tariff shift rule in § 102.21(e). The applicable tariff shift 
rule for the shirt in the above example is a change to the heading in 
which that garment is classified from any other heading, provided 
that the change is the result of the garment being wholly assembled 
in a single country, territory, or insular possession. The shirt in the 
above example meets this requirement because it was wholly 
assembled in Israel. However, as noted above, § 102.21(a) provides 
that the rules in § 102.21 cannot be used to determine if goods origi- 
nate in, or are the growth, product, or manufacture of Israel. 
Accordingly, if the application of a rule in § 102.21 results in Israel 
being the country of origin of a good, that result is invalid and Cus- 
toms will by-pass that rule and proceed to the next rule in order. 

(c) The next two rules were inserted into the general rules as a 
precautionary measure in case the tariff shift rules in § 102.21(e) 
inadvertently failed to carry out the express statutory require- 
ments of section 334. Section 102.21(c)(3)(i) is concerned with knit 
to shape goods. Since the subject shirt is not knit to shape, 
§ 102.21(c)(3)(i) is not applicable. Section 102.21(c)(3)(ii) provides 
that, except for certain goods classifiable under specifically enu- 
merated tariff provisions, and except for knit to shape goods, a good 
is the product of the single country, territory, or insular possession 
in which it was assembled. As in the preceding paragraph, since the 
application of § 102.21(c)(3)(ii) would result in Israel being the 
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country of origin of the shirt, that rule cannot be used to determine 
the origin of the good and Customs must proceed to the next rule. 

(d) The next two rules, §§ 102.21(c)(4) and 102.21(c)(5), are com- 
monly referred to as “multicountry” rules. They are designed to 
insure that a single country of origin is determinable for each good 
imported into the United States. Section 102.21(c)(4) provides that 
if a single country of origin cannot be determined by the applica- 
tion of the preceding rules, then the country of origin of a good will 
be the single country, territory, or insular possession in which the 
most important assembly or manufacturing process occurred. In 
the example, this occurs in Israel, where the garment was wholly 
assembled. However, since the application of the rules in § 102.21 
cannot result in Israel being the country of origin, Customs will 
determine the origin of the shirt in the example by use of 
§ 102.21(c)(5), the second (and last) multicountry rule. 

(e) Section 102.21(c)(5) provides that if a single country of origin 
cannot be determined by any of the preceding rules, the country of 
origin will be the last country, territory, or insular possession in 
which an important assembly or manufacturing process occurred. 
Since (1) every good imported into the United States must have a 
country of origin, (2) § 102.21(c)(5) is the last rule which can be 
used to determine origin, and (3) the rules in § 102.21 cannot result 
in Israel being the country of origin, Customs believes that, when 
using § 102.21 to determine the proper country of origin of goods 
subjected to an assembly or manufacturing process in Israel, the 
process or, processes, performed in Israel should not be considered. 


Under the given facts, Country B is the country of origin because, 
when excluding the final assembly operation in Israel, the cutting 
of the fabric in Country B is the /ast important manufacturing pro- 
cess in the production of the shirt. 


CONCLUSION 

After a careful analysis of the clear wording of section 334(c)(5) of the 
Uruguay Round Agreements Act and what Customs believes to have 
been the intent of Congress in enacting that section, i.e., to maintain 
Israel’s status quo, and considering the wording of § 102.21(a), Customs 
Regulations, which was promulgated pursuant to the authority of sec- 
tion 334, Customs has concluded that in determining whether goods 
originate in, or are the growth, product, or manufacture of Israel, Cus- 
toms will first apply the rulings and administrative practices in effect 
prior to December 8, 1994. If that determination results in Israel not 
being the country of origin of the goods, then Customs will apply the 
rules in § 102.21 to determine the country of origin, with no consider- 
ation being given to assembly or manufacturing processes performed in 
Israel. 


Dated: July 25, 1996. 


STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


[Published in the Federal Register, July 31, 1996 (61 FR 40076)] 





U.S. CUSTOMS SERVICE 


(T.D. 96-59) 


DISSEMINATION OF INFORMATION PRODUCT AND 
ELIMINATION OF MICROFICHE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Final notice of new information dissemination. 


SUMMARY: On February 22, 1996, the U.S. Customs Service published 
a document in the Federal Register soliciting comments on providing 
its rulings, future publications and additional information in two new 
formats (CD-ROM and the Internet) with built-in search capabilities 
and “hypertext” links. In addition, the Customs Service solicited public 
comments on the elimination of one existing format used to supply rul- 
ings to the public by subscription (microfiche). After analysis of the 
comments received and further consideration, Customs in this docu- 
ment announces a decision not to issue CD-ROMS with a search engine 
at this time, advises the public that Customs information will be avail- 
able on the Internet’s World Wide Web, effective August 1, 1996, and 
sets October 1, 1996 as the date for elimination of the microfiche. 


FOR FURTHER INFORMATION CONTACT: 


For the Internet: Karen Hjelmervik, 202-927-0826 
For the microfiche: Thomas Budnik, 202-482-6909 
For the Public CD-ROM: Stuart P Seidel, 202-482-6900 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

In accordance with OMB Circular A-130 and Section 2 of the Paper- 
work Reduction Act of 1995 (Pub.L. 104-13, 44 U.S.C. 3506(d)), Cus- 
toms published a document in the Federal Register on February 22, 
1996 (61 FR 6892), soliciting comments from the public on 1) the disse- 
mination of Customs information by CD-ROM (Compact Disc-read 
only memory); 2) dissemination of information on the Internet; and 
3) the elimination of microfiche rulings by subscription. A total of 41 
comments were received. Comments were received from importers, law 
firms, accounting firms, Customs brokers, consultants, commercial 
publishers, several trade organizations and a bar association. Some 
comments addressed all three issues, while others only commented on 
one or two of the issues presented. This document summarizes the com- 
ments received and the decisions reached as a result of those comments. 


CD-ROM: 


A majority of the comments favored making the information listed in 
the notice available with a search engine in CD-ROM by subscription. 
Some of the comments expressed concern over use of a proprietary 
search engine and suggested that the material be issued in ASCII, Word- 
Perfect or DOS text format as well as, or in lieu of, Folio Views®. This 
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alternative would have made the information available in plain text, 
which could then be converted into other formats by the users. These 
alternative formats could not, however, be linked to other documents. 
One comment suggested issuance of the CD-ROM in the Apple Macin- 
tosh Folio format. Those who favored issuing a CD-ROM believed that 
it would provide timely information in an easily searchable format, 
thereby meeting the Customs Modernization Act’s authorization for 
the Secretary to make available in an efficient, comprehensive and 
timely manner, all information necessary for importers and exporters 
to comply with the Customs laws and regulations. Several comments 
were received which opposed making a CD-ROM with a search engine 
available to the public, because the product would directly compete 
with commercial CD-ROM publishers who had made considerable 
financial investments, and because the CD-ROM proposed by Customs 
would utilize a proprietary format, thereby preventing, or making 
more difficult, its use by commercial publishers of competing products. 
In addition to the written comments, representatives of Customs met 
with representatives of some of the commercial electronic publishers. 
At this meeting, concerns were expressed over Customs direct competi- 
tion with commercial products, subscription costs, proprietary formats 
and publication frequency. Several publishers indicated that Customs 
proposed CD-ROM could put them out of business. 


Internet: 


Customs also proposed placing its rulings, publications and other 
information of interest to the public on the Internet with hypertext 
links and search capability. Over 20 comments were received in favor of 
this proposal, although two suggested plain text or no search capabili- 
ties. Only one comment, based on security concerns was received in 
opposition to this proposal. Some commenters suggested that the Inter- 
net offered a better dissemination capability than the CD-ROM, 


because it was available to more users and could be updated more fre- 
quently. 


Microfiche: 


Of the 16 comments received concerning elimination of the micro- 
fiche rulings, eight favored immediate elimination. Several other com- 
menters believed that the microfiche could be eliminated if comparable 
material were made available in electronic media. Several commenters 
suggested that Customs prepare a cumulative index of the microfiche 
ruling numbers and make it available on a closeout microfiche and elec- 
tronically, if possible. Some commenters also suggested converting the 
microfiche rulings to electronic format (CD-ROM or Internet) or at 


least making older rulings which are cited in new rulings available elec- 
tronically. 


Decisions: 


The Customs Service agrees that in accordance with the “informed 
compliance” mandate contained in the legislative history of the Cus- 
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toms Modernization Act (Title VI, Pub. L. 103-182) the broadest disse- 
mination possible should be made of Customs information. However, 
the Paperwork Reduction Act of 1995 (Pub. L. 104-13) and OMB Circu- 
lar A-130, while encouraging electronic dissemination of public 
information, require agencies to encourage a diversity of public and pri- 
vate sources for information; not establish restrictive distribution 
arrangements which interfere with timely and equitable availability of 
public information; and consider the effect of competition with com- 
mercial sources. It appears that there are at least five commercial CD- 
ROM and printed media publishers who provide Customs rulings, 
regulations and other material to the importing public. As a result of 
the comments received, Customs has decided not to make a CD-ROM 
containing its rulings and other information available to the public at 
this time. Customs reserves the right to periodically review this deci- 
sion and monitor the services provided by third party publishers to see 
if the need for public information is being met by their products. 

The Customs Service has decided to go forward with its proposal to 
make information available on the Internet. Accordingly, on or about 
August 1, 1996, members of the public may seek access to Customs 
information by contacting its World Wide Web site at http://www.cus- 
toms.ustreas.gov. It is anticipated that the web site offerings will 
include all the rulings available in electronic format (including all 
Headquarters Rulings and New York Rulings previously available on 
diskette), as well as the Customs Regulations, title 19 of the U. S. Code, 
the Harmonized Tariff Schedules, Informed Compliance publications 
and the Valuation Encyclopedia. In addition, the web site would include 
information on Customs organization, importing and exporting, 
enforcement activities, travel information, career opportunities, and 
news releases. Finally, the web site will include an index to all rulings 
previously published on microfiche. All features and capabilities may 
not be immediately available, but will be added over the next few 
months. Customs also invites the public to identify the types of materi- 
als it would like to see on the web site in the future. Suggestions may be 
submitted to Karen Hjelmervik, Room 2146, U. S. Customs Service, 
1301 Constitution Ave. NW, Washington, DC 20229. 

Finally, the Customs Service has decided to eliminate the microfiche 
rulings program effective October 1, 1996. However, in order to insure 
that the public has access to older rulings, Customs will provide a cumu- 
lative index to the microfiche rulings on microfiche itself and on the 
Internet web-site. Customs agrees that when an older ruling is cited ina 
new ruling, the older ruling should be available to the public and Cus- 
toms will try whenever possible to scan or otherwise convert such cited 
rulings to an electronic format, both in the diskette rulings and the 
Internet. In addition, although no new rulings microfiches will be 
made, the previously issued microfiches will remain available for pur- 
chase for the foreseeable future from the Legal Reference Staff, Office of 
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Regulations and Rulings, 1301 Constitution Avenue, NW (Franklin 
Court), Washington, DC 20229. 


Dated: July 25, 1996. 


STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


[Published in the Federal Register, July 31, 1996 (61 FR 40075)] 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, July 30, 1996. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
STuaRT P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
SAME CONDITION OF CERTAIN WELDED STEEL COIL 
EXPORTS TO CANADA FOR PURPOSES OF DRAWBACK, 
TEMPORARY IMPORTATION UNDER BOND, AND FOREIGN 
TRADE ZONE TREATMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letter on treatment for draw- 
back, temporary importation bond, and foreign trade zone purposes of 
exports to Canada of certain welded steel coil. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057, 2186), this notice advises inter- 
ested parties that Customs is modifying a ruling letter that certain 
welded steel coils are not in the same condition as imported steel coils 
not so welded, for purposes of the limitation on drawback, temporary 
importation under bond, and foreign trade zones for exportations to 
Canada or Mexico, under 19 U.S.C. 3333(a)(2)(A) and 19 CFR 
181.45(b)(1). Notice of the proposed modification was published on 
June 12, 1996, in the CUSTOMS BULLETIN. No comments were received in 
response to this notice. 
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EFFECTIVE DATE: Merchandise exported to Canada or Mexico on or 
after October 14, 1996. 


FOR FURTHER INFORMATION CONTACT: Paul C. Hegland, Entry 
and Carrier Rulings Branch, Office of Regulations and Rulings (202) 
482-7040. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On June 12, 1996, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 30, Number 24, proposing to modify ruling letter HQ 
225368, dated February 1, 1995. The modification proposed to ruling 
letter HQ 225368 was of the holding in the ruling that certain welded 
steel coils were not in the “same condition” as imported steel coils 
(which had not been so welded). No comments were received in 
response to the notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement (NAFTA) Imple- 
mentation Act (Pub.L. 103-182, 107 Stat. 2057, 2186), this notice 
advises interested parties that Customs is modifying ruling letter HQ 
225368 to reflect that welded steel coils subject to the welding operation 
described in ruling letter HQ 225368 are in the same condition, for pur- 
poses of 19 U.S.C. 3333(a)(2) and 19 CFR 181.45(b), as imported steel 
coils which are not so welded. This Customs position is limited to weld- 
ing operations such as that described in ruling letter HQ 225368, and 
does not hold that imported merchandise may be subjected to any or all 
welding operations and still be in the same condition as when imported, 
for purposes of 19 U.S.C. 3333(a)(2) and 19 CFR 181.45(b). Whether a 
welding operation performed on imported merchandise results in the 
merchandise no longer being in the same condition, for purposes of 19 
U.S.C. 3333(a)(2) and 19 CFR 181.45(b), is to be determined on a case- 
by-case basis. Ruling letter HQ 226152 modifying ruling letter HQ 
225368 is set forth in the attachment to this document. 


Dated: July 23, 1996. 


WILLIAM G. ROSOFF, 
Director, 
International Trade Compliance Division. 


[Attachment] 
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[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 23, 1996. 


DRA-4/CON-9-04/WAR-3-01/ 
FOR-2-03-RR:IT:EC 226152 PH 


Category: Drawback 
KENNETH G. WEIGEL, Esq. 


CAROL A. RAFFERTY, Esq. 
KIRKLAND & ELLIS 

655 15th Street, NW. 
Washington, DC 20005 


Re: Welding of electrical sheet steel coils to change size; 19 U.S.C. 1313(j)(3); 19 U.S.C. 
3333(a)(2)(A); Article 303:6(b) of NAFTA; 19 CFR 181.45(b)(1); drawback; temporary 
importation under bond; foreign trade zones; modification of Ruling HQ 225368. 


DEAR MR. WEIGEL AND MS. RAFFERTY: 

This is in response to your letters of April 19 and December 19, 1995, and January 23, 
1996, on behalf of Pinnacle Steel Processing, Inc., requesting reconsideration of ruling HQ 
225368, dated February 1, 1995. Our response to your request follows. 


Facts: 


According to the April 18, 1994, letter in which you initially requested a ruling on this 
matter, your client in this matter processes domestic and imported flat-rolled alloy steel in 
master coils that are uncoiled, slitted and then recoiled. The imported steel is to be used in 
cores for electrical transformers. Prior to its arrival at your client’s facilities, the steel 
(both imported and domestic) is already dedicated to this specific end use. Your client 
uncoils the steel, slits the master coil sheet with a slitting blade to various widths as 
ordered by customers recoils the steel, and exports the narrower coils to third countries. 
You stated that once your client’s customers receive the steel in coil, they will cut the steel 
in coil into various lengths and use it to manufacture articles. 

You stated that your client will process various types and thickness of steel. In slitting 
the steel, your client will remove the edges and the top and bottom ends of the steel which 
will result in waste, estimated at approximately 5 percent of the weight of the coil. The steel 
in coil will be held in inventory by your client until there is an order for that particular 
width. Then, depending on the order, all or part of a coil will be slit. Your client will either 
retain the remainder of the coil, if there is sufficient product remaining to use to satisfy 
future orders, or if the width remaining is insufficient for this purpose, dispose of the 
remaining steel. 

Inaletter dated January 10, 1995, youinformed this office that on certain occasions your 
client will weld together steel from two coils to obtain a larger coil as requested by the cus- 
tomer. It is the ruling on this issue (i.e., regarding the welding of steel from two coils) that 
you request to be reconsidered. 

In ruling 225368 we held, in pertinent part, that: 


* * * [T]he welded coils do not qualify for same condition drawback under NAFTA; 
but, they do qualify for unused merchandise drawback under 19 U.S.C. § 1313(). * * * 
The NAFTA duty deferral rules * * * doapply tothe welded coils. * * * The welded coils 
would be subject to NAFTA Article 303 restrictions [when the proposed welding opera- 
tion is carried out in a foreign trade zone]. 


In your letters requesting reconsideration of the above holding you state that: 


* * * (O]n occasion a customer will request a coil of shorter length than the master 
(wide-width) coil, leaving the remainder of the master (wide-width) coil too small for 
use. In these instances [your client] must weld the ends of two or more of these shorter 
coils together, to provide a larger/more standard size coil generally required by its cus- 
tomers. 

Additionally, if a portion of the steel in the master (wide-width) coil is damaged or 
defective * * * [your client] must remove the damaged portion and join the coil back 
together. 

While it is possible to —- wrap the ends of the coils together (instead of welding), 
for safety reasons it is preferable to weld the two pieces together into acontinuous coil. 
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Wrapping the ends together will usually hold them intact, but on occasion the ends 
may come apart while on the customer’s machines causing a possible hazard. 


You describe the reason for the welding as follows: 


Electrical steel sheet is sold by the pound or kilogram and packaged in coils. * * * 
[C]ustomers order only the amount required for a specific project. Generally, custom- 
ers order the largest package (i.e., coil) of electrical steel capable of use on their steel 
cutting machines, but no more than is required for the project. * * * This /i.e., cus- 
tomer orders for only the amount of electrical steel needed for a particular project] 
causes [your client] to repackage the steel received in a master coil, and this repackag- 
ing sometimes leaves a smaller portion of the coil. Thereafter [your client] must join 
these pieces of the master coil into a larger (longer) coil. 


You describe the type of welding as follows: 


[Your client] precision cuts the ends of two pieces of steel that are to be joined [and] 
then plasma welds (melts) the ends together. There is no overlapping of the ends. As 
the sample shows [two samples were provided; see description below], the welding is 
not intended to be a permanent joining of the two coils. It is simply to hold the two 
pieces together in one package for use on the cutting machines of [your client’s]} cus- 
tomers so that the machine[s] can continue in [their] operation. The welding is an 
operation that connects one piece to another so that the web of steel continues to flow 
through the machine. In theory, [your client] could tape or otherwise affix the two 
smaller pieces together, but such wrapping or taping may come undone during the cus- 
tomer’s cutting operation. After the cutting, the customer will scrap those pieces with 
the welded segment. 


As noted above, you provided two samples of welded pieces of coil (two samples were nec- 
essary because the first sample separated at the weld, apparently during transportation to 
this office). The samples consist of pieces of grey metal, approximately 10 inches wide and 
less than 0.02 inch thick. The ends which are welded together appear to be cut at a 90 
degree angle from the sides. There is no overlap of the pieces welded together. The weld 
appears to be very insubstantial and easily broken (as noted above, the weld in one of the 
samples apparently broke in transportation to this office). The weld is consistent with a 
purpose of temporarily holding the two pieces of coil together (7.e., there is a clear “break” 
between the two pieces and light can even be seen in places between the two pieces), as 
described above. 


Issue: 


Whether the steel coils described in ruling HQ 225368, subject to welding operations as 
described in the FACTS portion of this ruling, are in the “same condition”, under section 
203 of the NAFTA Implementation Act (19 U.S.C. 3333) and 19 CFR 181.45(b), as the 
imported steel coils (which are not so welded)? 


Law and Analysis: 


Section 203 of the North American Free Trade Agreement (NAFTA) Implementation 
Act (Public Law 103-182; 107 Stat. 2057, 2086; 19 U.S.C. 3333), provides for the treatment 
of goods subject to NAFTA drawback. Under section 3333(a), such goods mean any good 
other than, among other things— 


(2) A good exported to a NAFTA country in the same condition as when imported 
into the United States. For purposes of this paragraph— 
(A) processes such as testing, cleaning, repacking, or inspecting a good, or pre- 
serving it in its same condition, shall not be considered to change the condition of 
the good[.] * * * 


The Customs Regulations issued under the authority of the NAFTA Implementation Act 
(see above) specifically provide for the availability of drawback on the exportation of mer- 
chandise toa NAFTA country (for effective dates of the provisions in these regulations, see 
19 CFR 181.41) Under 19 CFR 181.45(b), a good imported into the United States and sub- 
sequently exported to Canada or Mexico in the same condition is eligible for drawback 
under 19 U.S.C. 1313(j)(1) without regard to the limitation on drawback provided for in 19 
CFR 181.44 (i.e., that such drawback may be granted only on the lesser of the total duties 
paid or owed on the importation into the United States or the total amount of duties paid on 
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the exported good on its subsequent importation into Canada or Mexico). Paragraph (b)(1) 
of section 181.45 provides that: 


For purposes of this subpart, a reference to a good in the “same condition” includes a 
good that has been subjected to any of the following operations provided that no such 
operation materially alters the characteristics of the good: 
(i) Mere dilution with water or another substance; 
(ii) Cleaning, including removal of rust, grease, paint or other coatings; 
(iii) Application of preservative, including lubricants, protective encapsulation, 
or preservation paint; 
(iv) Trimming, filing, slitting or cutting; 
(v) Putting up in measured doses, or packing, repacking, packaging or repack- 
aging; or 
(vi) Testing, marking, labeling, sorting or grading. 

In ruling HQ 225368, no detailed description of the welding operation was provided or 
described (i.e., the operation was simply described as “weld[ing] together steel from two 
coils”). As described above, we now have a far more complete description of the welding 
process. Furthermore, since the issuance of ruling 225368, Customs has thoroughly con- 
sidered the effect of welding on merchandise, albeit for purposes of another Customs issue. 

In Customs Service Decision (C.S.D.) 84-49, Customs had taken the position that the 
term “further processing”, for purposes of item 806.30, TSUS (the predecessor to subhead- 
ing 9802.00.60, HTSUS), did not include “the mere assembly of finished parts by * * *, 
welding, etc.” The merchandise involved in C.S.D. 84-49 was aluminum can bodies 
imported into the United States to be assembled with easy-opening can ends by a welding 
operation. Under subheading 9802.00.60, when “[a]ny article of metal * * * manufactured 
in the United States or subjected to a process of manufacture in the United States, if 
exported for further processing, and if the exported article as processed outside the United 
States, or the article which results from the processing outside the United States, is 
returned to the United States for further processing” duty is limited to the value of the 
processing outside the United States. 

In a notice published under 19 U.S.C. 1625(c)(1) in the Customs BULLETIN and Deci- 
sions, vol. 29, no. 51, p. 56 (December 20, 1995), Customs advised that it was “reconsider- 
ing its position that a welding operation [regardless of its type or complexity] does not 
constitute ‘further processing’ for purposes of subheading 9802.00.60, HTSUS”. Customs 
stated that it was proposing to modify C.S.D. 84-49 to reflect that certain welding (“such as 
gas tungsten arc welding * * * used in the assembly of nuclear fuel rods”) constitutes “fur- 
ther processing” for purposes of the subheading. Customs stated that: 


Whether other types of welding operations * * * constitute “further processing” for 
purposes of subheading 9802.00.60 HTSUS, will be determined on a case-by-case 
basis. 


In anotice published in the CUSTOMS BULLETIN and Decisions, vol. 30, no. 7, p.52 (Febru- 
ary 14, 1996), Customs gave notice that it was modifying C.S.D. 84—49, as described above. 

The above-described Customs positions and actions are not precedential for this case 
(because the issue involved in subheading 9802.00.60, HTSUS, is whether the operation is 
“further processing” in the United States and the issue involved for purposes of NAFTA 
drawback under 19 U.S.C. 3333(a)(2)(A) and 19 CFR 181.45(b)(1) is whether the merchan- 
dise is in the “same condition”). However, the positions and actions do demonstrate that 
there are different kinds of welding operations (see also, e.g., McGraw-Hill Encyclopedia of 
Science & Technology, vol. 19, pp. 416-424 (1987)), and that the effect of welding opera- 
tions on Customs issues, at least in the described instance, will be determined on a case-by- 
case basis. Furthermore, there is another published Customs position in regard to the 
predecessor of subheading 9802.00.60, HTSUS, which is helpful in the analysis of the weld- 
ing operation described in this case. 

In Protest Review Decision (PR.D.) 75-22, Customs considered the applicability of item 
806.30, TSUS (the predecessor to subheading 9802.00.60, HTSUS) to the “cabling” of 
insulated wire returned to the United States after processing abroad. The “cabling” opera- 
tion was described as winding insulated conductors with one strand of bare conductor after 
which the triplex cable could be cut to proper lengths or several lengths could be welded 
together. Customs held that item 806.30 was inapplicable and that the “cabling” was not 
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“further processing” as required by item 806.30. In regard to the cutting or welding 
involved, Customs stated: 


Cutting the finished cable or welding several lengths together to fit the various sizes of 
reels specified by the customer is nothing more than supplying the proper quantity of 
the finished product to the customer and cannot be regarded as “further processing.” 
[Emphasis added. ] 


We conclude that the welding operation in this case is the same. This welding operation, 
clearly used in the packaging of the coils of steel in sizes as ordered by customers, is “noth- 
ing more than supplying the proper quantity of the finished product to the customer.” We 
note that you state that, rather than using the segments of steel coil which are welded, cus- 
tomers scrap the cut piece with the welded segments. The welding operation in this case 
meets the description in 19 CFR 181.45(b)(1)(v) of “[p]utting up in measured does, or pack- 
ing, repacking, packaging or repackaging.” 

Accordingly, the coils that are welded together as described in this ruling are in the same 
condition, for purposes of 19 U.S.C. 3333(a)(2) and 19 CFR 181.45(b), as the imported coils 
which are not so welded. As such, the coils that are welded together are subject to the same 
treatment, under NAFTA, as that described in ruling HQ 225368 for the slitted coils. That 
is, such coils (welded together as described in this ruling) may qualify for full same condi- 
tion drawback under section 203(a)(2) of the NAFTA Implementation Act (19 U.S.C. 
3333(a)(2)) and 19 CFR 181.45(b); they may qualify for non-NAFTA temporary importa- 
tion under bond (TIB) under U.S. Note 1(a), Subchapter XIII, Chapter 98, HTSUS, 19 
U.S.C. 3333(a)(2), and 19 CFR 181.45(b); and they may qualify for withdrawal from a for- 
eign trade zone (FTZ) for exportation (if they were so welded in the FTZ) without being 
subjected to the limitation in section 203(b)(5), NAFTA Implementation Act (19 U.S.C. 
81c(a)). 

This does NOT mean that any welding operation may be performed on imported mer- 
chandise without its losing its status as “same condition”, for purposes of 19 U.S.C. 
3333(a)(2) and 19 CFR 181.45(b). Such determinations must be made on a case-by-case 
basis. 


Holding: 

The steel coils described in ruling HQ 225368, subject to welding operations as described 
in the FACTS portion of this ruling, are in the “same condition”, under section 203 of the 
NAFTA Implementation Act (19 U.S.C. 3333) and 19 CFR 181.45(b), as the imported steel 
coils (which are not so welded). Such welded steel coils qualify for full same condition draw- 
back under NAFTA and the NAFTA duty deferral rules do not apply to the welded steel 
coils for TIB and FTZ purposes (see ruling HQ 225368 and the LAW AND ANALYSIS por- 
tion of this ruling). 


Effect on Other Rulings: 
Ruling 225368, February 1, 1995, MODIFIED. 
WILLIAM G. ROSOFF, 


Director, 
International Trade Compliance Division. 
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PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF CERTAIN 
SEASHELL HURRICANE CANDLES AND NAFTA ELIGIBILITY 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement (NAFTA) Implementa- 
tion Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to modify New York Ruling Letter 
(NYRL) 816470, dated December 1, 1995, concerning the classification 
of certain Seashell Hurricane Candles and the eligibility of treatment as 
originating goods under NAFTA. 


DATE: Comments must be received on or before September 13, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Tariff Classification Appeals Division, 1301 Constitution Avenue, N.W. 
(Franklin Court Building), Washington, D.C. 20229. Comments sub- 
mitted may be inspected at the Office of Regulations and Rulings, 
located at Franklin Court, 1099 14th Street, N.W., Suite 4000, Washing- 
ton, D.C. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Food 
and Chemicals Classification Branch, Office of Regulations and Rul- 
ings (202) 482-7097. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to modify NYRL 816470, dated December 1, 1995, con- 
cerning the eligibility of certain Seashell Hurricane Candles as origi- 
nating goods for NAFTA purposes. 

NYRL 816470 classified the candles and the coasters as a set under 
subheading 3400.00.0000, Harmonized Tariff Schedule of the United 
States (HTSUS). However, the Seashell Hurricane Candles were denied 
NAFTA treatment because all of the components did not originate in a 
qualifying NAFTA country. Customs intends to modify NYRL 816470, 
Attachment A to this document, to reflect eligibility of the Seashell 
Hurricane Candles as originating goods for NAFTA purposes on the 
basis of a change in tariff classification under General Note 12(b)(ii(A), 
HTSUS. Headquarters Ruling Letter 958778, is set forth in Attachment 
B to this document. 
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Before taking this action, consideration will be given to any written 
comments timely received. Proposed Headquarters Ruling Letter 
958778, modifying NYRL 816470 to reflect eligibility of the goods for 
NAFTA purposes is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 181.100(b)(3), Cus- 
toms Regulations (19 CFR 181.100(b)(3), will not be entertained for 
actions occurring on or after the date of publication of this notice. 


Dated: July 18, 1996. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, December 1, 1995. 
CLA-2-34:RR:FC:236 816470 
Category: Classification 


Tariff No. 3406.00.0000 
Ms. NILA DAVIDSON 


PACIFIC SEASHELL 
114 Water St (Gastown) 
Vancouver, BC, CA V6B 1B2 


Re: The tariff classification and status under the North American Free Trade Agreement 


(NAFTA), of Seashell Hurricane Candle Item #20—002; and Item #20-003; from Can- 
ada; Article 509. 


Dear Ms. Davipson: 

In your letter dated October 31, 1995 you requested a ruling on the status of two Seashell 
Hurricane Candle from Canada under the NAFTA. 

The applicable tariff provision for the Seashell Hurricane Candle Item #20-002 and 
Item #20-003 will be 3406.00.0000, Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA), which provides for candles, tapers and the like. The general rate of 
duty will be 4.6 percent ad valorem. 

The merchandise does not qualify for preferential treatment under the NAFTA because 
the seashell and the cowry shell coaster are from a non-originating country Philippines. 

The Seashell Hurricane Candle will not be wholly obtained or produced entirely in the 
territory of a NAFTA country. 

This ruling is being issued under the provisions of Part 181 of the Customs Regulations 
(19 C.ER. 181). 

A copy of the ruling or the control number indicated above should be provided with the 
entry document filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Gilbert Brownchweig at 
212-466-5744. 

Should you wish to request an administrative review of this ruling, submit a copy of this 
ruling and all relevant facts and arguments within 30 days of the date of this letter, to the 
Director, Commercial Rulings Division, Headquarters, U.S. Customs Service, 1301 Consti- 
tution Ave., NW, Franklin Court, Washington, DC 20229. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:TC:FC 958778K 
Category: Classification 


Tariff No. 3406.00.0000 
Mr. THOMAS DAVIDSON 


MANAGER 

PACIFIC SEASHELL 

114 Water St (Gastown) 
Vancouver, BC, CA V6B 1B2 


Re: Modification of New York Ruling Letter (NYRL) 816470; Seashell Hurricane Candles. 


DEAR SIR: 

In your letters December 20, 1995 and April 12, 1996, you requested modification of 
NYRL 816470, dated December 1, 1995, to include treatment for Seashell Hurricane 
Candles under the North American Free Trade Agreement (NAFTA). This letter is to 
inform you that NYRL 816470, dated December 1, 1995, no longer reflects the views of the 
Customs Service. The following represents our position. 


Facts: 


Items 20-002 and 20-003, are referred to as Seashell Hurricane Candles. Each candle is 
packaged with its own box, label and acowry shell coaster. The candles are made in Canada 
from the following components: wax that originates in Canada, wick, scent, hardener, and 
dye that originate in the United States, and sea shells that originate in Canada and the 
Philippines. The Cowry shell coasters originate from the Philippines and are used as fire- 
proof bases under the candles. A sample was submitted with the requests for reconsidera- 
tion. 


NYRL 816470 held that the candles packaged and sold together with the cowry coasters 


were sets and since the essential character of the sets is imparted by the candles, they were 
classified in subheading 3406.00.0000, Harmonized Tariff Schedule of the United States 
(HTSUS), as candles, tapers and the like with duty at the 1995 general rate of 4.6 percent 
ad valorem. However, the ruling also held that because some of the shells and the cowry 
coasters are from a non-originating country, the Philippines, the Seashell Hurricane 
Candles were not wholly obtained or produced in the territory of a NAFTA country. 


Issue: 


The issue is whether the Seashell Hurricane Candles, as described above, qualify for 
NAFTA treatment under General Note 12(b)(ii)(A), HTSUS. 


Law and Analysis: 


If imported directly into the United States from the Philippines, the sea shells would be 
classified under heading 0508, and the cowry coasters under heading 6912, HTSUS. The 
Seashell Hurricane Candles with the coasters were classified as sets in subheading 
3406.00.0000, HTSUS. 

General Note 12(b)(ii)(A), HTSUS, provides, in part, that goods imported into the 
United States are eligible for NAFTA treatment if “they have been transformed in the ter- 
ritory of Canada, Mexico and/or the United States so that—(A) except as provided in sub- 
section (f) of this note, each of the non-originating materials used in the production of such 
goods undergoes a change in tariff classification described in subdivisions (r), (s), (and (t).” 
General Note 12(t) provides that a change to heading 3406 from any other heading consti- 
tutes a change that creates an originating good for NAFTA purposes. Accordingly, the Sea- 
shell Hurricane Candles are goods originating in the territory of a NAFTA party. 


Holding: 


The Seashell Hurricane Candles described above are classified as candles, tapers and the 
like, in subheading 3406.00.0000, HTSUS, and qualify as originating goods for NAFTA 
purposes. 
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NYRL 816470, dated December 1, 1995, is modified. 
The cowry coasters should be properly marked to indicate the country of origin. 
JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 





PROPOSED MODIFICATION OF DISTRICT DIRECTOR RULING 
LETTER RELATING TO TARIFF CLASSIFICATION OF BOYS’ 
JACKETS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 
US.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to modify a ruling pertaining to the tariff 
classification of boys jackets composed of cotton knit fabric covered 
with cellular plastic. 


DATE: Comments must be received on or before September 13, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, N.W. (Franklin Court), Washington, DC 20229. Comments 
submitted may be inspected at the Tariff Classification Appeals Divi- 
sion, Office of Regulations and Rulings, located at Franklin Court, 1099 
14th Street, N.W., Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Arnold B. Sarasky, Food 
and Chemicals Classification Branch, (202) 492-7020. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. B. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of boys cotton knit jacket coated with cellular plastic. 

Ruling Letter DD 818105, issued February 1, 1996, by the Port Direc- 
tor, St. Albans, VT, held that boys’ jackets constructed of knit cotton 
fabric coated with cellular plastic were classifiable under subheading 
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6113.00.1005, Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA), the provision for garments, made up of knitted or cro- 
cheted fabrics of heading 5603, 5906, or 5907: having an outer surface 
covered or laminated with rubber or plastics material which completely 
obscures the underlying fabric * * * Coats and Jackets: Men’s or boy’s 
* * * DD 818105 is set forth as “Attachment A” to this document. 

Customs Headquarters is of the opinion that that ruling is incorrect 
insofar as it does not take cognizance of legal notes and explanatory 
notes to the Harmonized Tariff System (HTS) which provide that when 
textile fabric is present in an article of plastics merely for reinforcing 
purposes, classification in chapter 39 of the HTS is appropriate. 

We propose to modify DD 819105 in order to place boys’ jackets of cel- 
lular polyvinyl chloride with a textile fabric backing which is present 
merely for reinforcing purposes in subheading 3926.20.9050, 
HTSUSA. 

Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling modifying DD 818105 
is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: July 26, 1996. 


JOHN B. ELKINS, 
(for John Durant, Director, 


Tariff Classification Appeals Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
St. Albans, VT, February 1, 1996. 
CLA-2-61:S:N:N:HO6 REH 

Category: Classification 

Tariff No. 6113.00.1005 
SHARRETTS, PALEY, CARTER, & BLAUVELT, PC. 
67 Broad Street 
New York, NY 10004 


Attention: Michele. R. Markowitz 
Re: The tariff classification of boys’ jackets from China. 


Dear Ms. MARKOWITZ: 
In your letter dated January 4, 1996, you requested a tariff classification ruling on behalf 
of Fashion Resources Corporation. The samples provided are being returned as requested. 
Samples of two boys’, waist-length jackets, identified as Style #’s 5107J and 5108B, were 
submitted for our examination. They are made from knit cotton fabric which has been com- 
pletely obscured by a layer of cellular polyvinyl chloride covering the exposed surface and 
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giving the jackets a leather look. There are a number of style and variations, but both sam- 
ples have removable hoods lined with man-made fur, and full frontal zippered openings 
with snapped storm flaps. Style #5108B has two large patch pockets with flaps, and elastic 
at the waist and wrists. In addition to elasticized wrists, and four front pockets with flaps, 
style #5107J also features quilting over the yoke and shoulder areas. Both samples are 
fully lined with man-made woven fabric and insulated with a layer of man-made fiberfill. 

The applicable subheading for the style #’s 5107J and 5108B, jackets, will be 
6113.00.1005, Harmonized Tariff Schedule of the United States (HTS), which provides for 
Garments, made up of knitted or crocheted fabrics of heading 5603, 5906, or 5907: Having 
an outer surface impregnated, coated, covered or laminated with rubber or plastics mate- 
rial which completely obscures the underlying fabric * * * Coats and Jackets: Men’s or 
boys’ * * * The rate of duty will be 6.8 percent ad valorem. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

MICHAEL D’AMBROSIO, 
Service Port Director, 
St. Albans, Vt. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:TC:FC 959040 ABS 
Category: Classification 


Tariff No. 3926.20.9050 
Ms. MICHELE R. MARKOWITZ 


ATTORNEY AT LAW 

SHARRETTS, PALEY, CARTER, & BLAUVELT, PC. 
67 Broad Street 

New York, NY 10004 


Re: Modification of District Director (DD) Ruling619105, Dated February 1, 1996, regard- 
ing boys jackets constructed of cotton knit fabric coated with cellular plastic. 


DEAR MS. MARKOWITZ: 

In DD Ruling 818105 you were advised that two boys’ waist-length jackets of cellular 
polyvinyl chloride with a cotton knit backing were classifiable under the provisions for tex- 
tiles. We have reviewed that ruling and believe that it should be modified. 


Facts: 


The articles under consideration are 2 boys’ waist-length jackets, identified as style 
number 5107J and 5108B, made of cotton knit fabric which has been coated with a cellular 
plastics material which completely obscures the underlying fabric. The jackets have 
removable hoods lined with man-made fur and full frontal zippered openings with snapped 
storm flaps. Style 5108B has 2 large patch pockets with flaps and elastic at the waist and 
wrists Style 51074, in addition to the elasticized wrists and 4 front pockets with flaps, fea- 
tures quilting over the yoke and shoulder areas. Both styles are fully lined with man-made 
woven fabric and insulated with a layer of man-made fiberfill. 


Issue: 
What is the classification of the subject jackets of cellular plastic with a textile backing? 
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Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI’s) 
taken in order GRI 1 provides that the classification is determined first in accordance with 
the terms of the headings and any relative section and chapter notes. If GRI 1 fails to clas- 
sify the goods and if the headings and legal notes do not otherwise require, the remaining 
GRI’s are applied, taken in order. 

Thejackets under consideration are composed of cellular polyvinyl chloride witha textile 
backing. The textile backing is for reinforcing purposes. According to legal note 2(a)(5) to 
chapter 59, plates, sheets or strips of cellular plastic which are combined with textile fabric, 
are classifiable in chapter 39, the provisions for articles of plastics, when the textile fabricis 
present merely for reinforcing purposes. 

This is further clarified by the Explanatory Notes (EN) to chapter 39 of the Harmonized 
Tariff System, which represents the views of the international classification experts. Note 
(d) under the headings “Plastics and textile combinations” provides that certain articles 
are covered by chapter 39. It states: 


(d) Plates, sheets and strip of cellular plastics combined with textile fabrics, felt or 
nonwovens, where the textile is present merely for reinforcing purposes 


It further states: 


In this respect, unfigured, unbleached, bleached or uniformly dyed textile fabrics, 

when applied to one face only of these plates, sheets, or strip, are regarded as serving 

merely for reinforcing purposes. Figured, printed or more a Neca y worked textiles 

(e.g., by raising) and special products, such as pile fabrics, tulle and lace and textile 
roducts of headings 58.11, areregarded as havinga function beyond that of mererein- 
orcement. 


In examining the jackets we note that they are constructed of uniformly dyed textile fab- 
ric with cellular plastic applied to one face. Accordingly, we have concluded that the textile 
fabric is present merely for reinforcing purposes, to keep the cellular plastics from stretch- 
ing and/or tearing, and that classification of the jackets in chapter 39 is appropriate. 


Holding: 


Boys’ waist length jackets composed of cellular polyvinyl chloride with a cotton knit fab- 
ric which is present merely for reinforcing purposes is classifiable in subheading 
3926.20.9050, HTSUSA. That subheading provides for “Other articles of plastics and 
articles of other materials of headings 3901 to 3914: Articles of apparel and clothing acces- 
sories (including gloves): Other: Other * * * Other * * *” Merchandise so classified is sub- 
ject to a general rate of duty of 5 percent ad valorem. 

DD 818105 is hereby modified. 


JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 
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PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A BUFF BLOCK 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a buff block. Comments are invited on the correctness of the 
proposed ruling. 


DATE: Comments must be received on or before October 14, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, N.W. (Franklin Court), Washington D.C. 20229. Comments 
submitted may be inspected at the Tariff Classification Appeals Divi- 
sion, Office of Regulations and Rulings, located at Franklin Court, 1099 
14th Street, N.W., Suite 4000, Washington D.C. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, Metals and Machinery Classification Branch (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a buff block consisting of a plastic or rubber foam block 
coated with abrasive sand. The block is used in the same manner as an 
emery board at nail salons to buff and manicure finger nails. Comments 
are invited on the correctness of the proposed ruling. 

In District Decision (DD) 880234 dated November 23, 1992, a buff 
block was determined to be classifiable under subheading 6805.30.10, 
Harmonized Tariff Schedule of the United States (HTSUS), which pro- 
vides for natural or artificial abrasive powder or grain, on a base of tex- 
tile material, of paper, of paperboard or of other materials, whether or 
not cut to shape or sewn or otherwise made up: On a base of other mate- 
rials: Articles wholly or partly coated with abrasives, in the form of 
sheets, strips, disks, belts, sleeves or similar forms. DD 8802364 is set 
forth as “Attachment A” to this document. 
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The buff block is not described by subheading 6805.30.10 because it 
does not have, and is not similar to, the forms described in that subhead- 
ing. Accordingly, we now believe that the subject buff block is classifi- 
able under subheading 6805.30.50, HTSUS, which provides for natural 
or artificial abrasive powder or grain, on a base of textile material, of 
paper, of paperboard or of other materials, whether or not cut to shape 
or sewn or otherwise made up: On a base of other materials: Other. 

Customs intends to revoke DD 880234 to reflect the proper classifica- 
tion of the buff block under subheading 6805.30.50, HTSUS. Before 
taking this action, consideration will be given to any written comments 
timely received. Proposed Headquarters Ruling Letter (HRL) 959050 
revoking DD 880234 is set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: July 26, 1996. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMS SERVICE, 
Washington, DC, November 23, 1992. 
CLA-2-68:S:N:N:D06:PF 
Category: Classification 


Tariff No. 6805.30.1000 
Mr. VICTOR HAHN 


HAHN INTERNATIONAL 
10926 S. La Cienega Blvd. 
Inglewood, CA 90304 


Re: The tariff classification of a Buff Block, a product of Great Britain. 


DEAR Mr. HAHN: 

In your letter dated September 14, 1992, you requested a tariff classification ruling. 

Your product consists of a plastic or rubber foam block, 1” x 1” x 2%". Itis coated with 
what you identify as abrasive sand on all long sides but not block ends. You advise it is used 
in the same manner as emery boards at nail salons. Your office advised by telephone that 
the product is made in Great Britain. 

The applicable subheading for the Buff Block will be 6805.30.1000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for Natural or artificial powder or 
grain, ona base of textile material, of paper, of paperboard or of other materials, whether or 
not cut to shape or sewn or otherwise made up: On a base of other materials: Articles 
wholly or partly coated with abrasives, in the form of sheets, strips, disks, belts, sleeves or 
similar forms * * *. The rate of duty will be 2.5%. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 
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A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

WILLIAM D. DIETZEL, 
District Director. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 TC:RR:MMC 959050 MMC 
Category: Classification 


Tariff No. 6805.30.50 
Mr. VICTOR HAHN 


HAHN INTERNATIONAL 
10926 S. La Cienega Blvd. 
Inglewood, CA 90304 


Re: Revocation of DD 880234; buff block; DD 808059. 


DEAR Mr. HAHN: 

In District Decision (DD) 880234 issued to you on November 23, 1992, a buff block was 
determined tobe classifiable under subheading 6805.30.10, Harmonized Tariff Schedule of 
the United States (HTSUS),which provides for natural or artificial abrasive powder or 
grain, onabase of textile material, of paper, of paperboard or of other materials, whether or 
not cut to shape or sewn or otherwise made up: On a base of other materials: Articles 
wholly or partly coated with abrasives, in the form of sheets, strips, disks, belts, sleeves or 


similar forms. After review of DD 880234, we now believe that the buff block is classifiable 
under subheading 6805.30.50, HTSUS, which provides for natural or artificial abrasive 
powder or grain, on a base of textile material, of paper, of paperboard or of other materials, 
whether or not cut to shape or sewn or otherwise made up: On a base of other materials: 
Other. 


Facts: 


The buff block measures 1” x 1” x 2%” and consists of a plastic or rubber foam block. 
All of the block, except the ends, are coated with what you identified as abrasive sand. You 
indicated that the buff block is used in the same manner as an emery board at nail salons to 
buff and manicure finger nails. 


Issue: 
What is the proper classification of the buff block? 


Law and Analysis: 


The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 
tion shall be determined according to terms of the headings and any relative section or 
chapter notes * * *.” 

Chapter 68, HTSUS, provides for articles of stone, plaster, cement, asbestos, mica or sim- 
ilar materials. Heading 6805 of Chapter 68 provides for natural or artificial abrasive pow- 
der or grain, on a base of textile material, of paper, of paperboard or of other materials, 
whether or not cut to shape or sewn or otherwise made up. The buff block is described by 
both this chapter and heading. 

GRI6 provides that for legal purposes, the classification of goods in the subheadings of a 
heading shall be determined according to the terms of those subheadings and any related 
subheading notes and, mutatis mutandis, to the above rules, on the understanding that 
only subheadings at the same level are comparable. For the purposes of this rule, the rela- 
tive section, chapter and subchapter notes also apply, unless the context otherwise 
requires. 
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The 6 digit subheading 6805.30 describes the article. It provides for natural or artificial 
abrasive powder or grain, on a base of textile material, of paper, of paperboard or of other 
materials, whether or not cut to shape or sewn or otherwise made up: On a base of other 
materials. The 8 digit subheadings under consideration are: 

6805.30 Naturalor artificial abrasive powder or grain, ona base of textile mate- 
rial, of paper, of paperboard or of other materials, whether or not cut to 
shape or sewn or otherwise made up: On a base of other materials: 

6805.30.10 Articles wholly or partly coated with abrasives, in the form of 

sheets, strips, disks, belts, sleeves or similar forms 

6805.30.50 Other 


The buff block is not described by subheading 6805.30.10 because it does not have, and is 
not similar to, the forms described in that subheading language. Accordingly, the buff block 
is classifiable under subheading 6805.30.50, HTSUS. See DD 808059 dated March 24, 
1995, in which the same article was classified under subheading 6805.30.50. 

Holding: 

For the foregoing reasons we find that the buff block is classifiable under subheading 
6805.30.50, HTSUS, which provides for natural or artificial abrasive powder or grain, ona 
base of textile material, of paper, of paperboard or of other materials, whether or not cut to 
shape or sewn or otherwise made up: Ona base of other materials: Other with acolumn one 
duty rate of free. 

DD 880234 is revoked. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 





PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF AN INDOOR STOVE-TOP GRILL 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of an indoor stove-top grill. Comments are invited on the 
correctness of the proposed ruling. 


DATE: Comments must be received on or before September 13, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, N.W. (Franklin Court), Washington D.C. 20229. Comments 
submitted may be inspected at the Tariff Classification Appeals Divi- 
sion, Office of Regulations and Rulings, located at Franklin Court, 1099 
14th Street, N.W., Suite 4000, Washington D.C. 
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FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, Metals and Machinery Classification Branch (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of an indoor stove-top grill consisting of an enameled drip 
pan, slotted grill plate and volcanic stones (lava rocks). Comments are 
invited on the correctness of the proposed ruling. 

In New York Ruling Letter (NYRL) A81086 dated March 18, 1996, an 
indoor stove-top grill consisting of the above mentioned components 
was determined to be classifiable under subheading 7323.99.70, Har- 
monized Tariff Schedule of the United States (HTSUS), which provides 
for table, kitchen or other household articles, of iron or steel, other, 
other, other, cookingware. NYRL A81086 is set forth as “Attachment A” 
to this document. 

A Customs Laboratory Report indicates that the drip pan is coated 
with a vitreous glass enamel. Accordingly, Customs intends to revoke 
NYRL A81086 to reflect the proper classification of the indoor stove-top 
grill under subheading 7323.94.00, HTSUS, which provides for enam- 


eled table, kitchen or other household articles. Before taking this 
action, consideration will be given to any written comments timely 
received. Proposed Headquarters Ruling Letter (HRL) 959075 revok- 
ing NYRL A81086 is set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: July 25 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, March 18, 1996. 
CLA-2-73:RR:NC:GI:113 A81086 
Category: Classification 


Tariff No. 7323.99.7000 
Mr. MARTY LANGTRY 


TOWER GROUP INTERNATIONAL 
2400 Marine Avenue 
Redondo Beach, CA 90278 


Re: The tariff classification of an indoor grill from China. 


DEAR MR. LANGTRY: 

In your letter dated March 5, 1996, on behalf of K&S Products, you requested a tariff 
classification ruling. 

The merchandise is a stove top grill, made of carbon steel. The item consists of three 
parts. The first part is a drip pan, about 12 inches square and 1% inches deep. There is a 
circular hole about 5 inches in diameter in the middle of it. You state that it is coated with 
paint, not enamel. The second part, a grill, about 9% inches square, fits into the drip pan. It 
is coated with a non-stick surface. Lava rocks are supplied to sit in the trough of the drip 
pan. In the opinion of this office, the indoor grill and the lava rocks constitute a set. 

In use, the grill is placed on a stove top. The item itself is not a cooking appliance, but is 
cooking ware, as is any other grill or griddle. You claim in your letter that the lava rock is 
the source of fuel for the grill, but the rock is not a fuel in the sense of gas, wood or propane. 
Similar items have been imported in the past, and the grill is completely useable without 
the lava rock, because the actual source of cooking heat is the stove upon which it is placed. 

The applicable subheading for the indoor grill will be 7323.99.7000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for table, kitchen or other household 
articles, ofiron or steel, other, other, other, cookingware. The rate of duty will be 5.3 percent 
ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist James Smyth at 212-466-2084. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 


ETI a 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 TC:RR:MM 959075 MMC 
Category: Classification 


Tariff No. 7323.94.00 
Mr. MARTY LANGTRY 


TOWER GROUP INTERNATIONAL 

2400 Marine Avenue 

Redondo Beach, CA 90278 

Re: Revocation of NYRL A81086; indoor stove-top grill; GRI 3; ENs VII, IX and X to GRI 
3(b); HRLs 957246, 088980 and 089407. 


DEAR MR. LANGTRY: 
This is in response to your letter of March 21, 1996, requesting reconsideration of 
A81086. In New York Ruling Letter (NYRL) A81086 issued to you on March 18, 1996, on 
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behalf of K&S products, it was determined that an indoor stove-top grill was classifiable 
under subheading 7323.99.70, Harmonized Tariff Schedule of the United States (HTSUS), 
which provides for which provides for table, kitchen or other household articles, of iron or 
steel, other, other, other, cookingware. After review of NYRL A81086, we now believe that 
the indoor stove-top grill is classifiable under subheading 7323.94.00, HTSUS, which pro- 
vides for enameled table, kitchen or other household articles. 

Facts: 


The indoor stove-top grill consists of 3 components: a drip pan, volcanic stones (lava 
rocks) and a “grilling” surface. The drip pan measures 3” x 3” square and 1%” deep. In its 
middlea5” circular cut-out has been made so that it may fit around either an electric or gas 
stove-top burner. The bottom surface gradually raises toa circular peak at the cut-out. This 
creates a trough to hold the volcanic stone. The “grilling” surface measures 912” square 
and has aseries of cut-out slots on its perimeter. Its corners are rounded. It is coated witha 
non-stick surface. The “grilling” surface fits over the top of the drip pan. Customs Labora- 
tory Report 2-96-21650-001 dated May 3, 1996 states that the drip pan is composed ofiron 
or steel coated with a vitreous glass enamel. 

In use, the indoor stove-top grill is placed on top of a cooking burner. The stove-top 
burner heats the grill and cooks the food. While the volcanic stone heats up, it is not the fuel 
source for the cooking of the food. The gas or electric stove-top burner is the source of heat 
energy which cooks the food. The volcanic stones flavor the food. 

Issue: 

What is the proper classification of the indoor stove-top grill? 

Law and Analysis: 


The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, states in part that for legal purposes, classification 
shall be determined according to the terms of the headings and any relative section or chap- 
ter notes. The headings under consideration are: 


7323 table, kitchen or other household articles and parts thereof, of iron or steel; 
iron or steel wool; pot scourers and scouring or polishing pads, gloves and 
the like, of iron or steel 

6815 Articles of stone or of other mineral substances (including carbon fibers, 
articles of carbon fibers and articles of peat), not elsewhere specified or 
included 

Inasmuch as the drip pan and grilling surface are described by heading 7323 and the volca- 
nicstone by heading 6815, the indoor stove-top grill cannot be classified according to GRI 1. 
When goods cannot be classified by applying GRI 1, and if the headings, subheadings and 
legal notes do not otherwise require, the remaining GRls are applied. 

In understanding the language of the HTSUS, the Explanatory Notes (ENs) of the Har- 
monized Commodity Description and Coding System may be utilized. The ENs, although 
not dispositive, or legally binding, provide acommentary on the scope of each heading, and 
are generally indicative of the proper interpretation of the HTSUS. See, T.D. 89-90, 54 Fed. 


Reg. 35127, 35128 (August 23, 1989). EN IX to GRI 3(b), pg. 4, states, in pertinent part, 
that: 


(IX) For purposes of this Rule, composite goods made up of different components 
shall be taken to mean not only those in which the components are attached to each 
other to form a practically inseparable whole but also those with separable compo- 
nents, provided these components are adapted one to the other and are mutually com- 
plementary and that together they form a whole which would not normally be offered 
for sale in separate parts. 

EN IX to GRI 3(b) also sets forth two examples of articles regarded as composite goods: 


1) Ashtrays consisting of a stand incorporating a removable ash bowl; 
2) Household spice racks consisting of a specially designed frame (usually of wood) 
and an appropriate number of empty spice jars of suitable shape and size. 
The EN to GRI 3(b) includes as composite goods components which are attached to one 
another so as to form a whole, as well as those components which are separable so long as 
they are “mutually complementary,” “form a whole” and would “not normally be offered 
for sale in separate parts.” In determining whether the subject articles meet the definition 


of “composite good,” we apply the criteria set forth in the EN to the components of the 
stove-top grill. 
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The drip pan, volcanic stone and grilling surface are not attached to one another. We 
must, however, further examine the merchandise to determine whether the articles are 
“mutually complementary,” “forma whole” and whether the goods would “not normally be 
offered for sale in separate parts.” With regard to the first criterion, this office understands 
that the volcanic stone and grilling surface are not mutually complementary. The volcanic 
stone does not create the necessary heat to warm the grilling surface. It merely provides 
the “smoking effect” similar to that of an outdoor grill. 

The importer suggests that the volcanic stone, drip pan and grilling surface are mutually 
complementary to each other because they are intended to be used together. We do not 
agree. While in this instance these articles may be sold together, each functions indepen- 
dently of the other. The function of the volcanic stone as it relates to the drip pan and gril- 
ling surface is very different from the exemplars of composite goods set forth in the EN to 
GRI 3(b). The exemplars describe items that have no real function independent of one 
another e.g.; spice rack/jars and stand/ashtray. In this case, the volcanic stone and drip pan 
and grilling surface may be sold together, but the volcanic stone also has an independent 
function and can be offered to the consumer separately. Headquarters Ruling Letter (HRL) 
957246, dated March 29, 1995, states that: 

“the phrase ‘would not normally be sold in separate parts’ does not refer to how the 

components are actually marketed. Rather, it pertains to whether the components 

would normally or principally be sold independently of one another.” 
Volcanic stone can be sold for a variety of indoor and outdoor grilling devices. Catalogs as 
well as retail displays indicate that volcanic stone can be sold and packaged in a variety of 
ways, such as paper boxes, plastic bags, etc. and that in a significant amount of instances, 
these grilling surfaces and drip pans are sold to the consumer without volcanic stone. We 
find this persuasive evidence that volcanic stone and indoor grilling surfaces and drip pans 
are normally sold separately and, on this basis, Customs does not consider the subject mer- 
chandise to constitute a composite good for classification purposes. 

While we do not consider the subject article a composite good, it may meet the require- 
ments, pursuant to GRI 3(b) to be considered “goods put up in sets for retail sale”. EN X to 
GRI 3(b) provides, in pertinent part, that: 


For purposes of this Rule, the term ‘goods put up in sets for retail sale’ shall be taken to 
mean goods which: 


(a) consist of at least two different articles which are, prima facie, classifiable in 
different headings; 
(b) consist of products or articles put up together to meet a particular need or 
carry out a specific activity; and 
(c) are put up in a manner suitable for sale directly to users without repacking. 
The stove-top grill consists of volcanic stone and a grilling surface and drip pan. The volca- 
nic stone is classifiable in a different heading than the grilling surface and drip pan. The 
articles are put up together to meet the need of creating the simulation of outdoor grilling 
on an indoor stove. To that end, the grilling surface and drip pan provide cooking results 
which are similar to outdoor grilling (e.g.; grill markings on cooked meat), and the volcanic 
stone provides the smoke and some flavoring of an outdoor grill. Finally, when imported, 
the articles will be packaged together as an indoor stove-top grill. As the indoor stove-top 
grill meets all three set requirements, it is considered a set, for tariff purposes. 

GRI 3(b) further provides “goods put up in sets for retail sale shall be classified as if they 
consisted of the component which gives them their essential character”. EN VIII to GRI 
3(b), pg. 4, states that: 

The factor which determines essential character will vary as between different kinds 
of goods. It may for example, be determined by the nature of the material or compo- 
nent, its bulk, quantity, weight or value, or by the role of aconstituent material in rela- 
tion to the use of the goods. 
The volcanic stone is not the source for the cooking heat but merely provides some possible 
flavoring to the foods and smoke for a grilling motif. The grilling surface merely provides a 
surface on which food can be cooked. The drip pan holds the volcanic stone, captures the 
by-products of foods cooked on the surface and is specially designed to fit on the stove a well 
as to hold the grilling surface. As the drip pan is the component which facilitates the use of 
the other two, it provides the set with its essential character. Therefore, the indoor stove 
top grill is classifiable under heading 7323, HTSUS. For a further discussion of the classifi- 
cation of indoor stove-top grills, see HRLs 089407 and 088980 dated June 12, 1991. 
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GRI6 provides that for legal purposes, the classification of goods in the subheadings of a 
heading shall be determined according to the terms of those subheadings and any related 
subheading notes and, mutatis mutandis, to the above rules, on the understanding that 
only subheadings at the same level are comparable. For the purposes of this rule, the rela- 
tive section, chapter and subchapter notes also apply, unless the context otherwise 
requires. Subheading 7323.94.00, HTSUSA, provides for table, kitchen or other household 
articles and parts thereof, of iron or steel; iron or steel wool; pot scourers and scouring or 
polishing pads, gloves and the like, of iron or steel: Other: Of iron (other than cast iron) or 
steel, enameled. The Customs lab report indicates that the drip pan is enamel coated iron 
or steel. Therefore, the indoor stove-top grill is classifiable under subheading 7323.94.00, 
HTSUS. 

Holding: 

The indoor stove-top grill isclassifiable under subheading 7323.94.00, HTSUS, and hasa 
column one duty rate of 2.7% ad valorem. 

NYRL A81086 is revoked. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 





PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF SAND TIMERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 


letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of sand timers. Comments are invited on the correctness of 
the proposed ruling. 


DATE: Comments must be received on or before September 13, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, N.W. (Franklin Court), Washington D.C. 20229. Comments 
submitted may be inspected at the Tariff Classification Appeals Divi- 
sion, Office of Regulations and Rulings, located at Franklin Court, 1099 
14th Street, N.W., Suite 4000, Washington D.C. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, Metals and Machinery Classification Branch (202) 482-7030. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of sand timers consisting of glass bodies (in the shape of an 
hourglass) which contain a measurable amount of sand, supported by 
either wood or plastic frames. Comments are invited on the correctness 
of the proposed ruling. 

In Headquarters Ruling Letter (HRL) 957780 dated July 18, 1995, 
three models of sand timers were determined to be classifiable under 
subheading 7020.00.00, Harmonized Tariff Schedule of the United 
States (HTSUS), which provides for other articles of glass. HRL 957780 
is set forth as “Attachment A” to this document. 

The Customs court, in Hudson Merchandise Co. v. United States, 58 
Cust. Ct. 341, C.D. 2980, April 25, 1967, has indicated that the precursor 
to heading 7020, HTSUS, paragraph 230(d), Tariff Act of 1930, as modi- 
fied by T.D. 51802 and T.D. 51898, does not describe the glass portion of 
sand timers. Accordingly, we now believe that the subject sand timers 
are classifiable under subheading 7013.99, HTSUS, which provides for 
glassware of a kind used for table, kitchen, toilet, office, indoor decora- 
tion or similar purposes (other than that of heading 7010 or 7018): 
other glassware: other. Classification to the 8 digit level will depend 
upon the value of the individual sand timers. 

Customs intends to revoke HRL 957780 to reflect the proper classifi- 
cation of sand timers under subheading 7013.99, HTSUS. Before taking 


this action, consideration will be given to any written comments timely 
received. Proposed Headquarters Ruling Letter (HRL) 959021 revok- 
ing HRL 957780 is set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: July 24, 1996. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 18, 1995. 
CLA-2 R:C:M 957780 MMC 
Category: Classification 


Tariff No. 7020.00.00 
AREA DIRECTOR 


US. CusToMs SERVICE 
COMMERCIAL OPERATIONS DIVISION 
NEW YORK SEAPORT 

6 World Trade Center, Rm 423 
New York, NY 10048 


Re: IA 11/95; sand timers; EN 91. GEN (a,), GEN 3(b), 70.13; Composite good; GRI 3; 
Heraeus-Amersil, Inc. v. U.S., 8 CIT 329, 600 F. Supp. (1984); § 315(d), Tariff Act of 
1930; Sturm, A Manual of Customs Law (1993), § 52.4. 


DEAR AREA DIRECTOR: 

This is in response to your memorandum of February 22, 1995, 
(CLA-01-S:C:TOB:213/NM) forwarding a request for internal advice (IA) initiated by a 
customs broker regarding the tariff classification of 3 models of sand timers under the Har- 
monized Tariff Schedule of the United States (HTSUS). A sample of each model was sub- 
mitted for examination. 


Facts: 


The articles under consideration are sand timers. The body of each consists of glass (in 
the shape of an hourglass) which contains sand. Model 309 (3 minute timer) and Model 706 
(15 minute timer) are framed in wood. Model 209(b), a 30 second timer, has a plastic frame. 

The IA applicant contends that the sand timers are classifiable under subheading 
4419.00.80, HTSUS, as tableware and kitchenware, of wood: other. According to the IA 
applicant, this classification is based on an established and uniform practice under the Tar- 
iff Schedules of the United States (TSUS). This classification stems from the reasoning 
that the wood portion of the timer provides the support structure and chief value to the 
subject article. In the alternative, the LA applicant claims that the sand provides the essen- 
tial character of the article as it is the component which provides the measurement of time. 

In addition to these two possible classifications, it has been suggested that the essential 
character of the article is not determinable and therefore, the sand timers are classifiable 
under the applicable provision which appears last in the HTSUS. 

The under consideration headings are: 

3926 a articles of plastics and articles of other materials of headings 3901 to 
1 
4419 Tableware and kitchenware, of wood 
6815 Articles of stone or of other mineral substances (including articles of peat), 
not elsewhere specified or included 
7013 Glassware of a kind used for table, kitchen, toilet, office, indoor decoration 
or similar purposes (other than that of heading 7010 or 7018) 
7020 Other articles of glass 
9106 Time of day recording apparatus and apparatus for measuring, recording or 
otherwise indicating intervals of time, with clock or watch movement or 
with synchronous motor (for example, time registers, time-recorders): 
Issue: 
What is the proper classification of the sand timers? 
Law and Analysis: 


The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 
tion shall be determined according to terms of the headings and any relative section or 
chapter notes * * *.” 

Because the sand timers are used to measure time, we first must determine if they are 
classifiable under Chapter 91, HTSUS, which covers clocks and watches and parts thereof. 
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In understanding the language of the headings, the Explanatory Notes (ENs) of the Har- 
monized Commodity Description and Coding system may be utilized. The ENs, although 
not dispositive, or legally binding, provide acommentary on thescope of each heading of the 
HTSUS, and are generally indicative of the proper interpretation of the HTSUS. See, T.D. 


89-90, 54 Fed. Reg. 35127, 35128 (August 23, 1989). EN GEN 91. pg. 1539, states, in perti- 
nent part, that: 


* * * Tn addition to the exclusions specified in the Explanatory Note to each heading, 
this Chapter excludes, inter alia: 


; en and hourglasses (classified according to their constituent mate- 
ria 
The ENs specifically exclude hourglasses from classification in chapter 91, HTSUS, and 
direct that they are classifiable according to their constituent material. These sand timers, 
which are smaller versions of hourglasses, consist of four different materials, plastic, sand, 
wood and glass. Inasmuch as the sand timers constituent materials are described by more 
than one heading, they cannot be classified according to GRI 1. 

GRI 2(b) states, in pertinent part, that any reference in a heading to a material or sub- 
stance shall be taken to include a reference to mixtures or combinations of that material or 
substance with other materials or substances. The classification of goods consisting of 
more than one material or substance shall be according to the principles of GRI 3. 

GRI 3 states that when, by application of rule 2(b) or for any other reason, goods are, 


prima facie, classifiable under two or more headings, classification shall be effected as fol- 
lows: 


(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods or to part only of the items in a set put up for retail sale, those headings are to be 
regarded as equally specific in relation to those goods, even if one of them gives amore 
complete or precise om escription of the goods. 


Several of the headings under consideration describe part only of the article. Therefore, the 
headings are considered equally specific and GRI 3(b) must be examined. 
GRI 3(b) states: 


(b) Mixtures, composite goods consisting of different materials or made up of differ- 
ent components, and goods put up for retail sale, which cannot be classified by refer- 
ence to 3(a), shall be classified as if they consisted of the material or component which 
gives them their essential character, insofar as this criterion is applicable. 


According to EN GRI 3, pg.4, the factor which determines essential character will vary as 
between different kinds of goods. It may for example, be determined by the nature of the 
material or component, its bulk, quantity, weight or value, or by the role of a constituent 
material in relation to the use of the goods. 

The IA applicant suggests that the wood or sand imparts the sand timers’ essential char- 
acter. We disagree. The wood’s function of supporting the glass is no more or less important 
than the functioning of the glass to hold the sand or the sand to measure the time. Because 
none of the constituent materials constitute the articles’ essential character, GRI (C) must 
be applied. 

Heading 7013, HTSUS, which provides in pertinent part for glassware of a kind used for 
table, kitchen, toilet, office, indoor decoration or similar purposes, and heading 7020, 
which provides for other articles of glass both describe the glass portion of the sand timers. 
EN 70.13, pg. 936-937, states, in pertinent part, that: 


* * * Articles of glass combined with other materials (base metal, wood, etc.), are clas- 
sified in this heading only if the glass gives the whole the character of glass articles 


** * 


The glass portion of the sand timers does not give the timer the character of a glass article. 
Rather, they merely contain, as part of their whole, a shaped piece of glass. Therefore, sand 
timers are excluded from classification under heading 7013, HTSUS. 

GRI 3 (c) states: 


When goods cannot be classified by reference to 3(a) or 3(b), they shall be classified 
under the heading which occurs last in numerical order among those which equally 
merit consideration. 
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The heading which appears last in numerical order among those which equally merit con- 
sideration, is heading 7020, HTSUS. Therefore, the article is classifiable under heading 
7020, HTSUS, as other articles of glass. 

Finally, we note that IA applicant suggests that an established and uniform practice, has 
developed under the TSUS with respect to sand timers. The U.S. Courts have long recog- 
nized that the Customs Service has and does establish uniform practices in regard to the 
treatment of goods coming into this country. A uniform practice may be established, inter 
alia, by actual uniform treatment of goods by the various ports. See, Heraeus-Amersil, Inc. 
v. United States, 8 CIT 329, 600 F. Supp. (1984) and § 315(d), Tariff Act of 1930, as 
amended. The existence of an established and uniform practice must be shown by positive 
evidence. Strum, A Manual of Customs Law (1993), § 52.4. The IA applicant has not pro- 
vided any positive evidence of an established and uniform practice. 

Furthermore, classification of goods under the HTSUS, which became effective as the 
tariff law of the United States on January 1, 1989. is governed by the General Rules of 
Interpretation, which provide in pertinent part, that “classification shall be determined 
according to the terms of the headings and any relative section or chapter notes, and pro- 
vided such headings or notes do not otherwise require, according to the remaining GRls.” 
The classification of the instant sand timers results from a change made by Congress in 
enacting a new tariff schedule, the HTSUS. 


Holding: 

For the foregoing reasons we find that the sand timers are classifiable under heading 
7020, HTSUS, as other articles of glass with a general column one duty rate of 6.3% ad valo- 
rem. 

This decision should be mailed by your office to the internal advice requester no later 
than 60 days from the date of this letter. On that date, the Office of Regulations and Rulings 
will take steps to make the decision available to Customs personnel via the Customs Rul- 
ings Module in ACS and the public via the Diskette Subscription Service, Freedom of 
Information Act and other public access channels. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 


Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 TC:RR:MM 959021 MMC 
Category: Classification 
Tariff No. 7013.99 
Mr. EBERT 
H.W. EBERT COMPANY 
45 John Street 
New York, NY 10038 


Re: Revocation of NYRL 957780; sand timers; Hudson Merchandise Co. v. United States; 
ENs GEN 91, GEN GRI 3. 


DEAR MR. EBERT: 

in Headquarters Ruling Letter (HRL) 957780 dated July 18, 1995, responding to a 
request for internal advice, three models of sand timers were determined to be classifiable 
under subheading 7020.00.00, Harmonized Tariff Schedule of the United States (HTSUS), 
which provides for other articles of glass. After review of HRL 957780, we now believe that 
the sand timers are classifiable under subheading 7013.99, HTSUS, which provides for 
glassware of a kind used for table, kitchen, toilet, office, indoor decoration or similar pur- 
poses (other than that of heading 7010 or 7018): other glassware: other. 
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Facts: 


The articles under consideration are sand timers. They consist of four different materi- 
als, plastic, sand, wood and glass. Their bodies are composed of glass (in the shape of an 
hourglass) which contains a measurable amount of sand. Model 309 (3 minute timer) and 
Model 706 (15 minute timer) are framed in wood. Model 209(b), a 30 second timer, has a 
plastic frame. The headings under consideration are: 


3926 Other articles of plastics and articles of other materials of headings 3901 to 
3914 


4419 Tableware and kitchenware, of wood 


6815 Articles of stone or of other mineral substances (including articles of peat), 
not elsewhere specified or included 

7013 Glassware of a kind used for table, kitchen, toilet, office, indoor decoration 
or similar purposes (other than that of heading 7010 or 7018) 

7020 Other articles of glass 

9106 Time of day recording apparatus and apparatus for measuring, recording or 
otherwise indicating intervals of time, with clock or watch movement or 
with synchronous motor (for example, time registers, time-recorders): 


Issue: 
What is the proper classification of the sand timers? 


Law and Analysis: 


The classification of merchandise under the HTSUS is governed by the General Rules of 
interpretation (GRI’s). GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 
tion shall be determined according to terms of the headings and any relative section or 
chapter notes * * *.” 

Both heading 7013 and 7020 appear to describe the glass portion of the article. However, 
the court, in Hudson Merchandise Co. v. United States, 58 Cust. Ct. 341, C.D. 2980, April 
25, 1967 (hereinafter Hudson) has indicated that the precursor to heading 7020, paragraph 
230(d) Tariff Act of 1930, as modified by T.D. 51802 and T.D. 51898, does not describe the 
glass portion of sand timers. Congress has decided that prior rulings should be considered 
instructive in interpreting the HTSUS, particularly where the nomenclature previously 
interpreted in those decisions remains unchanged and no dissimilar interpretation is 
required by the text of the HTSUS. H. Rep. No. 100-576, 100th Cong., 2d Sess. 548 (1988) 
at 550. 

In Hudson, the court considered whether the glass portion of 3 minute sand timers were 
classifiable under paragraph 218(f), Tariff Act of 1930, as amended, which provided for 
blown glass household articles or under paragraph 230(d) as glass or manufactures of 
glass, not specially provided for. Paragraph 218(f) is the precursor to heading 7013 and 
paragraph 230(d) is the precursor to heading 7020. The glass timers, were small hourglass 
tubings containing sand which were never used commercially in their imported condition 
but were placed in a stand before sale or distribution to the ultimate consumer. According 
to the record, there were several ways to use the imports, e.g., to time telephone conversa- 
tions or as egg timers. Plaintiff claimed that in their condition as imported, the articles 
were either unfinished or parts of other articles and therefore excluded from the household 
glass article paragraph. The court disagreed. It found that the subject glass articles form 
complete and independent parts of articles used in the home and held that when the subject 
glass articles are imported in a finished condition and otherwise satisfy the descriptive 
requirements of the paragraph, though they be parts of household articles, they are prop- 
erly classifiable within the residuary provision of paragraph 218(f) calling for all other 
glass articles of every description. As such, they were held to be more accurately described 
there, than under the broader provisions of paragraph 230(d). 

We are of the opinion that no notable change occurred to the nomenclature during the 
subsequent tariff conversions of the paragraphs ruled upon in Hudson which would indi- 
cate that subject articles are now described by heading 7020. As such, we find that heading 
7020 does not describe the subject articles. 

Because the sand timers are used to measure time, we must determine if they are classifi- 
able under Chapter 91, HTSUS, which covers clocks and watches and parts thereof in 
understanding the language of the headings, the Explanatory Notes (ENs) of the Harmo- 
nized Commodity Description and Coding system may be utilized. The ENs, although not 
dispositive, or legally binding, provide a commentary on the scope of each heading of the 
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HTSUS, and are generally indicative of the proper interpretation of the HTSUS. See, T.D. 
89-90, 54 Fed. Reg. 35127, 35128 (August 23, 1989). EN GEN 91, pg. 1539, states, in perti- 
nent part, that: 


* * * Tn addition to the exclusions specified in the Explanatory Note to each heading, 
this Chapter excludes, inter alia: 


es a and hourglasses (classified according to their constituent mate- 
rial) 

The ENs specifically exclude hourglasses from classification in chapter 91, HTSUS, and 
direct that they are classifiable according to their constituent material. These sand timers, 
which are smaller versions of hourglasses, consist of four different materials, plastic, sand, 
wood and glass. Inasmuch as the sand timers constituent materials are described by more 
than one heading, they cannot be classified according to GRI 1. 

GRI 2(b) states, in pertinent part, that any reference in a heading to a material or sub- 
stance shall be taken to include a reference to mixtures or combinations of that material or 
substance with other materials or substances. The classification of goods consisting of 
more than one material or substance shall be according to the principles of GRI 3. 

GRI 3 states that when, by application of rule 2(b) or for any other reason, goods are, 
prima facie, classifiable under two or more headings, classification shall be effected as fol- 
lows: 


(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods or to part only of the items in a set put up for retail sale, those headings are to be 
regarded as equally specific in relation to those goods, even if one of them gives a more 
complete or precise description of the goods. 


Several of the remaining headings under consideration describe only part of the article. 
Therefore, the headings are considered equally specific and GRI 3(b) must be examined. 
GRI 3(b) states: 


(b) Mixtures, composite goods consisting of different materials or made up of different 
components, and goods put up for retail sale, which cannot be classified by reference to 
3(a), shall be classified as if they consisted of the material or component which gives 
them their essential character, insofar as this criterion is applicable. 


According to EN GRI 3, pg. 4, the factor which determines essential character will vary as 
between different kinds of goods. It may for example, be determined by the nature of the 
material or component, its bulk, quantity, weight or value, or by the role of a constituent 
material in relation to the use of the goods. It has been suggested that the wood or sand 
imparts the sand timers’ essential character. We disagree. The wood’s function of support- 
ing the glass is no more or less important than the functioning of the glass to hold the sand 
or the sand to measure the time. 

Because none of the constituent materials constitute the articles’ essential character, 
GRI 3(c) must be applied. GRI 3(c) states: 


When goods cannot be classified by reference to 3(a) or 3(b), they shall be classified 
under the heading which occurs last in numerical order among those which equally 
merit consideration. 


The heading which appears last in numerical order among those which equally merit con- 
sideration, is heading 7013, HTSUS. Therefore, the article is classifiable under heading 
7013, HTSUS. 

GRI6 provides that for legal purposes, the classification of goods in the subheadings of a 
heading shall be determined according to the terms of those subheadings and any related 
subheading notes and, mutatis mutandis, to the above rules, on the understanding that 
only subheadings at the same level are comparable. For the purposes of this rule, the rela- 
tive section, chapter and subchapter notes also apply, unless the context otherwise 
requires. The subheadings under consideration are: 


7013 Glassware of a kind used for table, kitchen, toilet, office, indoor decoration 
or similar purposes (other than that of heading 7010 or 7018): 


39 Glassware of a kind used for table (other than drinking glasses) or 
kitchen purposes other than that of glass-ceramics: Other 


99 Other glassware: Other 





US. CUSTOMS SERVICE 37 


While the sand timers may, in some instances, be used for a kitchen purposes as an egg 
timer, we are of the opinion that the articles have a variety of measuring and household 
decorative uses which are not limited solely to table and kitchen uses. Therefore, the sand 
timers are not described by subheading 7013.39. Subheading 7013.99, provides for other 
glassware. We are of the opinion that this subheading describes the subject sand timers. 
Classification to the 8 digit level will depend upon the value of the individual sand timers. 
Holding: 

For the foregoing reasons we find that the sand timers are classifiable under subheading 
7013.99, HTSUS, as glassware of a kind used for table, kitchen, toilet, office, indoor decora- 
tion or similar purposes (other than that of heading 7010 or 7018): other glassware: other. 
Classification to the 8 digit level will depend upon the value of the individual sand timers. 

HRL 957780 is revoked. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 





REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A CERTAIN LEAN ON ME 
ACTIVITY BOLSTER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub.L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is revoking New York Ruling Letter (NYRL) 811956, 
dated July 18, 1995, concerning the classification of a certain Lean On 
Me Activity Bolster. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after October 14, 1996. 


FOR FURTHER INFORMATION CONTACT: Norman W. Ring, Food 
and Chemicals Classification Branch, Office of Regulations and Rul- 
ings (202) 482-7097. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On June 19, 1996, Customs published in the Customs BULLETIN, Vol- 
ume 30, Number 25, a notice of a proposal to revoke NYRL 811956, 
dated July 18, 1995, which held that a certain Lean On Me Activity Bol- 
ster was classified as other pillows, cushions and similar furnishings, 
not of cotton, in subheading 9404.90.20, Harmonized Tariff Schedule of 
the United States (HTSUS). 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended be section 623 of Title VI (Customs Modernization) of the 
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North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs is revoking NYRL 811956, to reflect the proper classification 
of the Lean On Me Activity Bolster, in subheading 9503.90.0030, 
HTSUS, as other toys (except models), not having a spring mechanism. 
Headquarters Ruling Letter 958785 revoking NYRL 811956, is set 
forth in the attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625, does 
not constitute a change of practice or position in a with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: July 26, 1996. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 26, 1996. 
CLA-2 RR:TC:FC 958785K 
Category: Classification 


Tariff No. 9503.90.0030 
JOHN R. PETERSON, Esq. 


MARGARET R. POLITO, Esq. 
NEVILLE, PETERSON & WILLIAMS 
80 Broad Street, 34th Floor 
New York, NY 10004 


Re: Tariff Classification of Lean On Me Activity Bolster; revocation of New York Ruling 
Letter (NYRL) 811956. 


DEAR MR. PETERSON AND MS. POLITO: 


In your letter of December 26, 1995, on behalf of Summer Infant Products, Inc., you 
requested that we reconsider NYRL 811956, dated July 18, 1995, that held that an article 
referred to as Lean On Me Activity Bolster was classified in subheading 9404.90.20, Har- 
monized Tariff Schedule of the United States (HTSUS) (1995) as other pillows, cushions 
and similar furnishings, not of cotton, with duty at the general rate of 6 percent ad valorem. 
This letter is to inform you that NYRL 811956 no longer reflects the views of the Customs 
Service and is revoked in accordance with section 177.9(d) of the Customs Regulations (19 
CFR 177.9(d)). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), hereinafter, sec- 
tion 625), notice of the proposed revocation of NYRL 811956 was published on June 19, 
1996, in the CUSTOMS BULLETIN, in Volume 30, No. 25. The following represents our posi- 
tion. 

Facts: 


A commercial sample of a Lean On Me Activity Bolster, made in China, was submitted 
with the reconsideration request and will be returned under separate cover as requested. 
The merchandise is described in the reconsideration letter as follows: 


The Lean On Me is designed to amuse a ne Gay young child under two years of age 
while, at the same time, providing the child with a supported area in which to play. The 
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Lean On Me is constructed from a solid piece of “U”-shaped plastic foam that is cov- 
ered with brightly printed fabric in ajungle motif (e.g., monkeys, parrots and giraffes). 
The fabric is woven from 65% polyester and 35% cotton fibers. A separate cushion 
encased in fabric is located in the middle of the “U” on the bottom side of the article. 

Attached to the top of the Lean On Me are five separate toys designed to amuse a 
baby or young child. A mirror fish is tethered to its own pocket in order for a baby to 
play Peek-A-Boo. A flip-flop book that depicts a different jungle animal on each page is 
attached to the Lean On Me. When the pages of the book are pressed, the book makes a 
sound. A large, colorful butterfly is attached to the Lean On Me. When pressed, the 
butterfly makesa “crinkly” sound that babies and young children find amusing. Color- 
ful flower teething rings, complete with their own petal pocket, are also attached tothe 
Lean On Me. Arattle encased in acloth pocket witha tiger printed on it is also attached 
to the Lean On Me. In addition to these five toys, the Lean On Me incorporates a cup/ 
bottler holder so that a baby’s bottle (or a child’s drinking cup) can be held in place 
while the baby or child is playing with the Lean On Me. Mesh storage pockets are sewn 
to the sides of the Lean On Me for the storage of additional toys. 

The Lean On Meis designed as an activity center for young children. Achild who has 
not yet learned to walk can rest against the soft sides of the Lean On Me while playing 
with the various toys. In addition, a child can sit outside of the Lean On Me and play 
with the various toys. When used in this manner, the Lean On Me does not provide the 
child with support or cushioning. When achild sits inside the Lean On Me, many of the 
toys will be outside of the child’s range of vision and reach, and thus incapable of use. 
Assuming that a child will be drawn to the brightly colored toys, it is reasonable to con- 
clude that most children will play with these toys when they are either seated outside 
of the Lean On Me or when they crawl into the Lean On Me head first. 

Your position is that the article is classified as other toys (except models), not having a 
spring mechanism, in subheading 9503.90.0030, HTSUS, with a 1995 general free rate of 
duty. 


Issue: 


The issue is whether the article as described above is classified as a toy or as a pillow or 
cushion. 


Law and Analysis: 


It appears that the imported articles may have a dual purpose, for use as a pillow or cush- 
ion, or as toys. Customs Headquarters Ruling Letter (HRL) dated April 26, 1993 (951309) 
concerned M & M novelty figures designed as lids for closures for containers containing 
candy, a utilitarian use, and as toys. In that case, Ideal Toy Corp. v. United States, 78 Cust. 
Ct. 28, C.D. 4688 (1977), was cited in which the court stated that “[W]hen amusement and 
utility become locked in controversy, the question becomes one of determining whether the 
amusement is incidental to the utilitarian purpose, or the utility purposes incidental tothe 
amusement.” We noted in HRL 951309, that the merchandise had the appearance and play 
value of any toy, that it could be used for amusement without being used as a closure or 
stopper, that the primary value of the item isits play value, and that the utilitarian aspect of 
the merchandise is temporary and incidental to the amusement factor. We concluded that 
the articles were classified as toys. (See also, NYRLs 883764, dated March 30, 1993, 
851101, dated April 25, 1990, and 851936, dated May 4, 1990. 

Upon areview of the commercial sample submitted with the literature, and the extensive 
description of the merchandise in the submission as quoted above, the Customs Service is 
now of the opinion, that the primary use of the Lean On Me Activity Bolster is as a toy and 
not the potential utilitarian use. 

Holding: 


The merchandise described above, Lean On Me Activity Bolster, is classified in subhead- 
ing 9503.90.0030, HTSUS, which provides for other toys (except models), not having a 
spring mechanism, with a general free rate of duty. 

NYRL 811956 is revoked. 

In accordance with 19 U.S.C. 1625, this ruling will become effective 60 days after its pub- 
lication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 
1625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), of the Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
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OPINION 


WALLACH, Judge: Central Products (“Central”) brought this action to 
challenge the United States Customs Service’s (“Customs”) classifica- 
tion of merchandise that Central imported into the United States. The 
merchandise at issue is polyviny] chloride (“PVC”) in film or sheet form. 
Customs classified it under subheading 3920.41.00 of the Harmonized 
Tariff System of the United States (“HTSUS”), which covers “other 
plates, sheets, film, foil and strip, of plastics, noncellular and not rein- 
forced, laminated, supported or similarly combined with other materi- 
als * * * Of polymers of vinyl chloride * * * Rigid.” (emphasis added). 
This classification incorporates a commercial designation of the term 
“rigid” based on a technical standard derived from a “modulus of elastic- 
ity” test. Central contends that the merchandise was properly classifi- 
able under subheading 3920.41.42, which covers similar categories of 
PVC goods that are “Flexible”. This classification is based on the com- 
mon meaning of “flexible”. Customs’ classification carries a duty of 
5.8%, and Central’s classification carries a duty of 4.2%. 

Each party has filed a motion for summary judgment pursuant to 
USCIT Rule 56(d). For the following reasons, the Court grants Central’s 
motion and denies the government’s motion. 
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I 
STANDARD FOR SUMMARY JUDGMENT 


“Summary judgment is proper in the Court of International Trade 
where ‘the pleadings, depositions, answers to interrogatories, and 
admissions on file, together with affidavits [or declarations], if any, show 
that there is no genuine issue as to any material fact and that the moving 
party is entitled to judgment as a matter of law.’” Texaco Marine Ser- 
vices v. United States, 44 F.3d 1539, 1543 (Fed. Cir. 1994) (quoting 
USCIT Rule 56(d)). The Court reviews the law to determine the facts 
that must be established in order for a party to win judgment, and 
reviews pleadings, depositions, declarations, affidavits , documents and 
other evidence presented by the parties to determine whether there is a 
bona fide controversy as to any material fact. Id.; Anderson v. Liberty 
Lobby, 477 U.S. 242, 247— 48 (1986). The Court finds no such contro- 
versy present here, and therefore that disposition by summary judg- 
ment is appropriate. 


II 
BURDEN OF PROOF 


Customs’ factual determinations are entitled to a presumption of cor- 
rectness. 28 U.S.C. § 2639(a)(1) (1988); Goodman Mfg., Inc. v. United 
States, 69 F.3d 505, 508 (Fed. Cir. 1995). The burden of proving that Cus- 
toms’ determination is incorrect rests with the party challenging it. 28 
U.S.C. § 2639(a)(1). However, where “there [is] no factual dispute 
between the parties, the presumption of correctness is not relevant.” 
Goodman, 69 F.3d at 508. 

It has long been held that “the meaning of a tariff term is presumed to 
be the same as its common or dictionary meaning.” Brookside Veneers v. 
United States, 847 F.2d 786, 789, 6 Fed. Cir. (T) 121, 125 (1988), cert. 
denied 488 U.S. 943, 1009 S.Ct. 369 (1988) (quoting Rohm & Haas Co. v. 
United States, 727 F.2d 1095, 1097, 2 Fed. Cir. (T) 28, 29 (1984) (quoting 
Bentkamp v. United States, 40 C.C.PA. 70, 78 (1952))); see also, Texaco 
Marine Services, 44 F.3d at 1544 (quoting Brookside Veneers and apply- 
ing the principle to HTSUS). One who argues that a term in the tariff 
laws should not be given its common or dictionary meaning must prove 
that “there is a different commercial meaning in existence which is defi- 
nite, uniform, and general throughout the trade.” Austin Chemical v. 
United States, 835 F.2d 1423, 1427, 6 Fed. Cir. (T) 42, 47 (1987) (quoting 
Rohm & Haas, 727 F:2d at 1097, 2 Fed. Cir. (T) at 29); see Cadwalader v. 
Zeh, 151 US. 171, 176, 14 S.Ct. 288, 290 (1894). 

Here, the government advocates a definition of the tariff term “rigid” 
that follows a commercial designation, which diverges from the term’s 
common, dictionary meaning. That desire to abandon the common 
meaning has the effect of shifting the burden of proof to the govern- 
ment. “[I]n order to establish a commercial designation of a tariff term, 
the burden falls upon the party seeking to establish the commercial des- 
ignation to demonstrate that such tariff term has a meaning which is 
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general (extending over the entire country), definite (certain of under- 
standing), and uniform (the same everywhere in the country.” Inter- 
ocean Chemical & Minerals Corporation v. United States, 13 CIT 449, 
452, 715 FSupp. 1093, 1095 (1989) aff'd 898 F.2d 1577, 8 Fed. Cir. (T) 45 
(1990) (adopting CIT opinion). “Proof of commercial designation is a 
question of fact to be established in each case.”! Rohm & Haas, 727 F.2d 
at 1097, 2 Fed. Cir. (T) at 29 (quoting S.G.B. Steel Scaffolding & Shoring 
Co. v. United States, 82 Cust. Ct. 197, 206 (1979)). 

Thus, to make the case for its definition of “rigid” and prevail against 
Central’s summary judgment motion, the government has a three-part 
burden of proof: it must provide competent evidence that its commercial 
designation of “rigid” is general, definite, and uniform. 


III 
ANALYSIS 


This case turns on the definitions of the tariff terms “rigid” and “flex- 
ible”. Central argues that the merchandise should be classified accord- 
ing to the common or dictionary definition of the term “flexible”: 


1. capable of being flexed: capable of being turned, bowed, or 
twisted without breaking * * *. Syn. Elastic, resilient, springy, sup- 
ple: Flexible is applicable to anything capable of being bent, turned, 
or twisted without being broken and with or without returning of 
itself to its former shape. 


Rohm & Haas v. United States, 5 CIT 218, 225, 568 FSupp. 751, 757 
(1983), aff'd 727 F2d 1095, 2 Fed. Cir. (T) 28 (1984) (quoting Sekisui 
Products v. United States, 63 Cust. Ct. 123, 127 (1969) (quoting Web- 
ster’s Third New International Dictionary of the English Language, 
Unabridged (1961)). The parties agree that the foregoing is the common 
meaning of the word “flexible”. Defendant’s Brief In Response to Brief 
of Amicus at 5. Moreover, the parties agree that the merchandise is 
“flexible where flexible is defined as ‘capable of being bent without 
being broken.’” Plaintiff's Statement of Material Facts Not Genuinely 
In Issue, at 16; Defendant’s Response to Plaintiff's Statement of Mate- 
rial Facts Not In Issue, at 16.2 

The government contends, however, that the common meaning of the 
term “flexible” should not control here. Rather, it argues that the tech- 
nical definition of “rigid” promulgated by the American Society of Test- 
ing Materials (“ASTM”) constitutes a commercial designation that 
Congress adopted when it enacted the HTSUS. The ASTM definition is 


1 The presumption of correctness may not apply to factual determinations related to the meaning of tariff terms. See 
Goodman, 69 F.3d at 508. Even if the presumption does apply, however, Central’s factual showing of the lack of support 
for the purported commercial designation would shift the burden of proof onto the government. Central submitted 
declarations of individuals with extensive experience in the industry and with ASTM committees, who stated from 
personal knowledge that the modulus of elasticity test is not commonly used in the industry to determine whether PVC 
sheet or film is rigid or flexible. Decl. of Zehrung, Herring, and Denning. For the reasons explained infra, the govern- 
ment did not present competent evidence to the contrary. 

2 The government added the caveat that it contends that the merchandise “is not flexible in the popularly, commonly, 
commercially or ordinarily understood sense of being expandable or elastic or of being capable of being folded without 
causing permanent creasing.” Defendant’s Response to Plaintiff's Statement of Material Facts Not In Issue, at 1 6. 
This contention is not relevant. 
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based on a testing standard of a plastic sheet’s modulus of elasticity, 
found at ASTM Designation 883, as follows: 





Term Modulus of Elasticity 


rigid greater than 100,000 pounds per square inch (“psi”) 
semi-rigid between 10,000 and 100,000 psi 
non-rigid less than 10,000 psi. 


Decl. of Frank W. Long at 1 6 and attachment 2. 

Because the merchandise has a modulus of elasticity of greater than 
100,000 psi, it qualifies as “rigid” under this standard. Long Decl. at 18. 

The government’s primary contention is that a Congressional intent 
to adopt the ASTM standard is evident from a change in the tariff lan- 
guage from the old TSUS to the newer HTSUS. In the TSUS, the appli- 
cable items were 771.41: “flexible” and 771.42: “other”. When it enacted 
the HTSUS, Congress retained the term “flexible” and changed the 
term “other” to “rigid”. That, however, is not enough to convince the 
Court of Congressional intent to adopt the ASTM testing standard, for 
several reasons. 

First, with regard to the language itself, ASTM’s testing standard has 
three categories: rigid, semi-rigid and non-rigid. Each of these descrip- 
tions is defined by a range of modulus of elasticity. Had Congress 
intended to adopt the ASTM scheme, a fortiori, it would have adopted all 
three categories. Moreover, there is no reason to believe that Congress 
would have retained the old TSUS term “flexible” had it intended a 
wholesale restructuring of that portion of the tariff system. “Flexible” is 
not used as a category in ASTM Designation 883. Finally, even assuming 
that “flexible” in HTSUS is intended to be synonymous with “non- 
rigid”, as it is in common usage, the government’s interpretation offers 
no principled means of classification of semi-rigid goods. 

Second, Congress has indicated its intent to adopt technical standards 
expressly in other places in the HTSUS, by setting forth the standards in 
explanatory notes. For example, in Additional U.S. Note 1 to Chapter 39 
of the HTSUS, Congress wrote: 


For the purposes of this chapter, the term “elastomeric” means a 

plastics material which after cross-linking can be stretched at 20°C 

to at least three times its original length and that, after having been 

stretched to twice its original length and the stress removed, 

ee within five minutes to less than 150 percent of its original 
ength. 


Similarly, in Additional U.S. Note 2 to Chapter 27 of HTSUS, Congress 
expressly defined “petroleum oils” in terms of ASTM standards: 
For the purposes of heading 2710, “petroleum oils” includes only 
products having: 
(a) A Congealing Point (ASTM D 938) of less than 30°C; or 
(b) If the Congealing Point is not less than 30°C: 
(i) A density at 70°C of less than 0.942 and Worked Cone 


Penetration (ASTM D 217) or a Cone Penetration (ASTM D 
937) at 25°C of not less than 350; or 
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(ii) If the density at 70°C is not less than 0.942 having a 
Needle Penetration (ASTM D 5) at 25°C of not less than 400. 


These illustrations show what Congress does when it intends to adopt 
technical characteristics to define tariff terms. See also Izod Outerwear 
Div. v. United States, 9 CIT 309, 314—15 (1985). It did not do so in con- 
nection with the HTSUS subheadings at issue here. 

It is more likely that Congress adopted the word “rigid” in order to 
maintain uniformity with the Harmonized Commodity Description and 
Coding System of the Customs Cooperation Council. The Explanatory 
Notes that the Customs Cooperation Council published do not include 
any technical standard, but instead offer examples of flexible and rigid 
PVC that comport with the common understanding of the words: 


In flexible sheet form, polyvinyl chloride (PVC) is used widely as a 
waterproof material for curtains, aprons, raincoats, etc., and as 
high grade imitation leather for upholstery and interior decoration 
in all types of passenger transportation. Rigid PVC sheets find 
application in the fabrication of covers, ducts, tank linings and 
many other items of chemical plant equipment. 


Harmonized Commodity Description and Coding System Explanatory 
Notes to Heading 39.04, p. 559.° 

Finally, the judicial history of the tariff term “flexible” suggests legis- 
lative ratification of the common definition adopted in Sekisui, supra, 
and Rohm & Haas, supra. The CIT decided Sekisui in 1969 under 
TSUS, applying the dictionary definition of “flexible” quoted above to 
corrugated PVC panels. These were used as fences, carport enclosures 
and room dividers, inter alia. The court found them to be flexible, 
“within the accepted definition of the word” because: 


they can be bent into circular form along the corrugations, after 
which they return to their original shape. Likewise, the panels— 
with some difficulty—can be bent width-wise against the corruga- 
tions until both ends join. When released after such bending, the 
panels again resume their original shape, but show evidence of 
creasing. 


Sekisui, 63 Cust. Ct. at 127. 

Eight years later, in 1977, Congressman Charles Vanik, then Chair- 
man of the Subcommittee on Trade of the House Committee on Ways & 
Means, sought from the Commissioner of Customs an explanation of the 
interpretation of “flexible” as it applied to acrylic sheets. Rohm & Haas, 
727 F-2d at 1098, 2 Fed. Cir. (T) at 30. The then Acting Commissioner of 
Customs, G.R. Dickerson, responded in writing that Customs’ practice 
“is guided by the case of Sekisui Products” and quoted at length from 
the court’s application of the common definition of “flexible”. Rohm & 


31t is notable, as well, that the European Communities defines “flexible” in its harmonized Combined Nomencla- 
ture as follows; “products which can, without fracturing, be bent manually around acylinder of a diameter of 18cm, ata 
temperature of between 15 and 30°C, are considered as flexible products.” Explanatory Notes to the Combined 
Nomenclature of the European Communities, Headings 3920 42 11 to 3920 42 99. 
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Haas, Appendix 1, 5 CIT at 228-19, 568 FSupp. at 759. Mr. Dickerson 
then complained: 


The court’s test is exceptionally broad and has caused some admin- 
istrative difficulty * * *. A quantitative test, based on the modulus 
of elasticity in flexure would be easier to administer and lead to 
more consistent results. 


Id. at 229, 568 FSupp. at 759. 

As discussed by the CIT and the Federal Circuit in their Rohm & Haas 
opinions, Congress declined to change the definition of the term, despite 
knowing full well how the courts were interpreting it. Rohm & Haas, 5 
CIT at 225-26,568 FSupp at 757-58; 727 F-2d at 1098, 2 Fed. Cir. (T) at 
30. Manifestly, then, Congress endorsed the definition of “flexible” as it 
was explained in Sekisui and the Acting Commissioner’s letter. Five 
years after the Rohm & Haas decision, Congress had another opportu- 
nity to address this issue. In 1988, it enacted the HTSUS and, although 
it added the word “rigid” to the subheadings covering PVC sheet and 
film, it conspicuously left the word “flexible” in the tariff schedule with- 
out further definition. Thus, circumstances have not changed since 
Rohm & Haas was decided. Congress’s acceptance of the common 
meaning of “flexible” remains manifest in the HTSUS. 

For the foregoing reasons, the Court does not find Congressional 
intent to adopt a technical or commercial definition of the tariff term, 
“flexible”, based on modulus of elasticity. The Court finds the converse, 
that Congress intended the word to be interpreted and applied accord- 
ing to its common definition. 

The Court also finds that the government has not shown a genuine 
issue as to the existence of a general, definite and uniform commercial 
designation of the term “rigid” based on ASTM Designation 883. In sup- 
port of its position, the government submitted two witness declarations 
and several pieces of documentary evidence. Taken together, and 
assuming they are true, they do not provide the factual foundation nec- 
essary to establish a commercial designation of the term “flexible”. 

The Declaration of Frank W. Long reflects his substantial experience 
in the plastics industry. Mr. Long stated that the “terms ‘rigid’, ‘semi- 
rigid’, and ‘non-rigid’ have long been considered by the plastics industry 
as very subjective and difficult to measure by one single test procedure.” 
Long Decl. at 15. He stated further that ASTM is “the leading authority” 
on testing procedures, and that the definitions in its Annual Book of 
ASTM Standards “are broadly accepted by the plastics industry.” Id. 
Mr. Long explained that “[i]t is widely accepted that the modulus of elas- 
ticity * * * is an inherent property of plastic * * * and can thus be used 
‘for general purposes of classification.’” Id. at 6. He offered an alterna- 
tive means of determining whether plastic is flexible or rigid: “A general 
belief in the plastics industry is that PVC containing little or no plasti- 
cizers in film, sheet, plates or pipes should be referred to as ‘rigid’.” Id. 
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at 17. Under this test, Mr. Long indicated that he would consider the 
merchandise to be rigid. Jd. Mr. Long concluded as follows: 


ASTM has developed definitions of rigid, semirigid, and nonrigid 
plastics based upon the modulus of elasticity as well as specific test 
procedures for its measurement. The tests are widely accepted in 
the plastics and PVC industries. They are uniform, understand- 
able, and may be used across the United States. 

Id. at 112. 

The foregoing are the material excerpts from the Long Declaration. 
Taken together, they do not establish that the definition of “rigid” based 
on ASTM’s modulus of elasticity standards is uniform, definite and gen- 
eral as those terms are defined in the case law. See Interocean Chemical, 
13 CIT at 452, 715 FSupp. at 1095. Saying that a definition has broad or 
wide acceptance and that it can or may be used does not rise to the requi- 
site level of acceptance and implementation. See Rohm & Haas, 727 F.2d 
at 1097, 2 Fed. Cir. (T) at 29 (quoted supra at footnote 1). In addition, Mr. 
Long suggested that a second test of rigidity is in common use in the 
industry, i.e., the presence or absence of plasticizer in sheet or film. Long 
Decl. at 1 7. Here, the government’s own declarant undercuts its posi- 
tion. “A commercial designation is not established where there is a con- 
flict in the testimony of trade witnesses as to the commercial meaning of 
aterm.” Rohm & Haas, 5 C.1.T. at 227, 569 FSupp. at 757. 

The government’s Declaration of Joan Mazzola is similarly deficient. 
Ms. Mazzola is a National Import Specialist with Customs, who is 
responsible for articles of plastic, including the PVC sheet or film at 
issue here. Mazzola Decl. at 11 1-3. Ms. Mazzola stated that as part of 
her work, she has contacted people in the plastics industry for informa- 
tion about trade understanding of terms. Id. at 1 4. She stated further 
that she contacted Hoechst-Celanese Corporation in 1988 for informa- 
tion about the industry understanding of “rigid” and “flexible” PVC 
film. Id. at 15. A copy of that company’s response, comprising a letter 
and a technical report, was attached to the declaration.4 The response 
said nothing about whether the modulus of elasticity test was univer- 
sally accepted as defining rigidity in plastic sheet or film. Rather, it pres- 
ented the modulus of elasticity test as the most reliable of several tests, 
e.g., heat distortion temperature, elongation, identification of plasti- 
cizer in the film and stiffness. Jd. at attachment 1. The report concludes 
that “[t]o assure that rigid PVC film is clearly identified, the ASTM defi- 


4 For the reasons stated in this opinion, this evidence is not probative of the elements of a commercial designation. It 
also appears not to be admissible. Central objects to the admission of the attachment of the Hoechst-Celanese report to 
the Mazzola Declaration as hearsay. The government responded that it is admissible under Fed. R. Evid. 803(6), an 
exception to the hearsay rule for business records: “They are documents received by Ms. Mazzola in the course of her 
investigations which investigations are a regular part of her job as National Import Specialist.” Defendant’s Reply to 
Plaintiff's Brief In Opposition at 2. The Court does not agree with the government’s analysis. Had Ms. Mazzola pre- 
pared the documents in question herself, they could come within exception 6. However, she did not. As for the person or 
persons who prepared the document in question, there is no showing that they did so contemporaneously, with knowl- 
edge, and in the regular practice of business. Fed. R. Evid. 803(6); United States v. Bortnovsky, 879 F.2d 30, 34 (2d Cir. 
1989) (Report of insurance adjuster may be admitted under 803(6), but not a witness statement that it quoted because 
“there was no showing that he had a duty to report the information he was quoted as having given.”). The Court has 
also reviewed the application of Fed. R. Evid. 803(24), the catch-all exception to the hearsay rule, and finds that the 
Hoechst-Celanese document does not qualify because it is not the most probative evidence available on the modulus of 
elasticity test, and it not probative at all of the breadth of the test’s acceptance as a commercial designation. 








50 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 33, AUGUST 14, 1996 


nition should be followed.” Id. at 3. While the report may support the 
requirement that a commercial designation be definite, nowhere does it 
say that the test actually is followed, universally or otherwise. 

None of the government’s other evidence establishes the elements of 
acommercial designation. All that remains are legally incompetent con- 
clusory assertions in a brief, which are insufficient to withstand sum- 
mary judgment. 

Having found the government’s definition of “rigid” incorrect, and 
consequently that its proffered classification is invalid, it remains to 
determine whether the classification advocated by Central is correct. 
The Court finds it is. 

As discussed above, the definition of the tariff term “flexible” was liti- 
gated twice before this court and once before the Federal Circuit with 
identical results, defining the term “flexible” consistently with Cen- 
tral’s contentions. There is no evidence of any intent by Congress to 
alter this meaning in subsequent legislative history. Having reviewed 
appropriate dictionary and lexicographic material, the Court has con- 
firmed that there has been no change in the common definition of the 
term. Moreover, the parties agree that there is no genuine issue that this 
is the common definition. Plaintiff's Memorandum in Opposition at 
10-11; Defendant’s Brief In Response to Brief of Amicus Curiae FIAP 
Films at 5. Finally, the parties agree that there is no genuine issue that 
the merchandise falls within the definition, i.e. that it is “flexible where 
flexible is defined as ‘capable of being flexed’ or ‘capable of being bent 
* * * without being broken.’” Plaintiff's Statement of Material Facts 
Not Genuinely In Issue at 16; Defendant’s Response to Plaintiff's State- 
ment of Material Facts Not Genuinely In Issue at {I 6. 


CONCLUSION 


For the foregoing reasons, the Court grants plaintiff Central Prod- 


ucts’ Motion for Summary Judgment and denies defendant United 
States’ Motion for Summary Judgment. 
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MEMORANDUM AND ORDER 
I 
INTRODUCTION 

WALLACH, Judge: This case tests whether a foreign exporter to the 
United States may force the government to use low antidumping rates 
determined in an initial less-than-fair-value (“LTFV”) investigation by 
refusing to provide updated information for an administrative review. 
Plaintiffs, Industria de Fundicao Tupy (“Tupy”), the sole exporter of 
malleable cast iron pipe fittings from Brazil, and American Iron & 
Alloys Corporation (“American Iron”),! challenge the final results of the 
International Trade Administration, Department of Commerce (“ITA” 
or “Commerce”), of the first administrative review of a 1986 antidump- 
ing duty order. Final Results of Administrative Review; Malleable Cast 
Iron Pipe Fittings from Brazil, 60 Fed. Reg. 41,876 (August 14, 1995) 
(“Final Results”). Because Tupy refused to cooperate in the administra- 
tive review, Commerce used the simple average of the rates from the ini- 
tial 1985 petition as best information available (“BIA”) for the first 
administrative review period, even though in 1986 the ITA had calcu- 
lated a lower margin in the less-than-fair-value (“LTFV”) investigation. 
The Court has jurisdiction under 19 U.S.C. § 1516a(a)(2)(A)()(D (1988) 
and 28 U.S.C. § 1581(c) (1988). 

For the reasons discussed below, the Court holds that Commerce’s 
choice of BIA is proper. This is an unusual situation where the only 
respondent to an administrative review was the sole participant in the 


1 American Iron is the related party importer. Brief in Support of Plaintiffs’ Motion For Judgment Upon The Agency 
Record at 3 (“Tupy’s Brief”). 
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initial antidumping duty determination. The Court will not allow 
respondent to cap its antidumping duty rate by refusing to provide 
updated information to the ITA. Moreover, because all related informa- 
tion was uniquely within the sole possession of Tupy, Commerce was jus- 
tified in its decision to use data from the initial antidumping petition as 
the basis for its updated margin calculation. 


II 
BACKGROUND 


In 1985, the Cast Iron Pipe Fittings Committee, on behalf of the 
domestic producers of pipe fittings, filed a petition seeking an anti- 
dumping investigation of malleable cast iron pipe fittings from Brazil. 
See Malleable Iron Pipe Fittings from Brazil; Initiation of Antidumping 
Duty Investigation, 50 Fed. Reg. 34,730 (August 27, 1985) (“Initiation 
1985”). The investigation was conducted only with respect to Fundicao 
Tupy, S.A., the sole exporter of malleable cast iron pipe fittings from 
Brazil. 

Commerce concluded that Tupy was dumping pipe fittings during the 
period of investigation (“POI”), February 1, 1985 through July 31, 1985, 
at a margin of 5.64 percent. Malleable Cast Iron Pipe Fittings, Other 
than Grooved, from Brazil; Final Determination of Sales at Less Than 
Fair Value, 51 Fed. Reg. 10,897 (March 31, 1986) (“Final Determina- 
tion”). After the U.S. International Trade Commission (“ITC”) deter- 
mined that the malleable cast iron pipe fittings from Brazil were a cause 
of material injury to the competing domestic industry, Certain Cast Iron 
Pipe Fittings from Brazil, Korea, and Taiwan, 51 Fed. Reg. 18,670 (May 
21, 1986), Commerce published an Antidumping Order (the “Order”) 
against Malleable Cast Iron Pipe Fittings from Brazil, 51 Fed. Reg. 
18,640 (May 21, 1986), which required importers of Brazilian pipe fit- 
tings to deposit estimated duties at an ad valorem rate of 5.64 percent. 

On July 15, 1994, Commerce initiated the first administrative review 
of this Order, Initiation of Antidumping Administrative Review and 
Requests for Revocation in Part, 59 Fed. Reg. 36,160, based on the 
request by three domestic manufacturers, Grinnell Corporation, Ward 
Manufacturing, Incorporated, and Stockham Valves and Fittings Com- 
pany, Incorporated (“Petitioners”). Public Document to the Adminis- 
trative Record (“Pub. Ad. Rec.”) at Fiche 2, Frame (“Fr.”) 1. Commerce 
sent its standard administrative review questionnaire to Tupy, request- 
ing data on its sales and its selling prices in the United States and Brazil 
for the May 1, 1993 through April 30, 1994 period of review (“POR”). 
Pub. Ad. Rec. at Fiche 3, Frs. 7, 9. 

Tupy failed to respond to the questionnaire, and instead, requested 
either revocation of the Order or postponement of the review. Pub. Ad. 
Rec. at Fiche 5, Fr. 1. On September 9, 1994, the Court granted an ex- 


2 The petition alleged dumping margins of 42.58 percent and 46.03 percent ad valorem (later adjusted to 53.6 per- 
cent to 61.7 percent due to exchange rate errors), based on a “price-to-price” comparison, and dumping margins of 8.8 
and 14.46 percent ad valorem, based on the “constructed value” of the same products. See Initiation 1985, 50 Fed. Reg. 
at 34,730. 
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parte Temporary Restraining Order, sought by Tupy, enjoining 
Commerce from conducting the administrative review. Defendant- 
Intervenors’ Brief in Opposition to Plaintiffs’ Motion for Judgment on 
the Agency Record at appendix B. The Temporary Restraining Order 
was dissolved on October 6, 1994, following the denial of Tupy’s motion 
for a Preliminary Injunction barring Commerce from conducting the 
administrative review. Industria de Fundicao Tupy v. Brown, 866 F. 
Supp. 565 (CIT 1994). 

In a letter to Commerce dated October 31, 1994, Tupy expressly 
refused to provide the information requested in the questionnaire, stat- 
ing that “* * * the disruption of [our] ongoing business, the fact that 
[our] records are not computerized in the format required by the [ITA], 
and the potential benefits derived from [our] insignificant exports to the 
United States do not justify the time and expense related to compiling 
the information and completing the questionnaire.” Pub. Ad. Rec. at 
Fiche 5, Fr. 26. 

When Tupy refused to provide information to Commerce, Petitioners 
urged Commerce to base the administrative review on BIA, and to use 
“the simple average of the dumping margins alleged in the Petition that 
resulted in the Order under review, specifically, 34.65 percent.” Pub. Ad. 
Rec. at Fiche 5, Fr. 33. Tupy agreed that Commerce must use BIA, but 
argued that Tupy’s existing dumping margin was the best information 
available.* 

Commerce preliminarily based BIA on Tupy’s estimated duty deposit 
rate. It noted that “[b]ecause Tupy refused to respond to our requests 
for information * * * we have used the highest rate ever found in this 
proceeding to establish its margin. This rate is 5.64 %.” Certain Mallea- 
ble Cast Iron Pipe Fittings From Brazil; Preliminary Results of Anti- 
dumping Administrative Review, 60 Fed. Reg. 9,821 (Feb. 22, 1995) 
(“Preliminary Results”). 

In an administrative case brief submitted to Commerce on March 24, 
1995, the domestic manufacturers reiterated that BIA should be based 
on the simple average of the dumping margins alleged in the petition, 
and also suggested that if Tupy’s 1985 dumping margin were used as the 
basis for BIA, it should be adjusted upward to reflect changes in 
exchange rates, resulting in a dumping margin of 38.84 percent. Pub. 
Ad. Rec. at Fiche 7, Fr. 16. In response, Tupy restated its earlier argu- 
ment that BIA should be based on Tupy’s dumping margin from the 
1985 POL. 

On August 14, 1995, Commerce published the Final Results, in which 
it stated: 


[u]pon review of the comments our choice of a rate to use as first- 
tier BIA [a rate of 5.64 percent] has changed. In this case, Tupy is 
the only company to have ever been reviewed or investigated, and 
we have only calculated one margin, which was in the less-than- 


3 That was the 5.64 percent rate for the estimated dumping duties that Tupy had deposited on the importations sub- 
ject to the review. See Preliminary Results, 60 Fed. Reg. at 9,821. 
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fair-value (LTFV) investigation. Due to the unusual situation, we 
have determined to use as BIA the simple average of the rates from 
the petition. 


60 Fed. Reg. at 41,877. 

Commerce reasoned that Tupy’s refusal to respond to the questionn- 
aire, “leaves unanswered a legitimate question as to whether the firm 
dumped subject merchandise * * * to a greater or lesser extent than in 
the past.” Final Results, 60 Fed. Reg. at 41,878. It expressed concern 
that Tupy might be relying on Commerce’s normal BIA practice which 
would cap Tupy’s dumping rate at the 5.64 percent LTF'V rate, that the 
capped rate would allow Tupy to practice injurious price discrimination 
without adverse consequences, and that it would have no incentive to 
cooperate in any future review. Id. 

Thus, Commerce decided to use the simple average of rates from the 
initial petition as BIA in the administrative review. Id. at 41,878. It con- 
cluded that importations of Tupy’s pipe fittings during the period of 
May 1, 1993 through April 30, 1994, should be assessed antidumping 
duties at a rate of 34.64 percent.‘ Id. 

Tupy and American Iron filed this action on September 12, 1995, con- 
testing Commerce’s use of the simple average of rates found in the peti- 
tion as BIA, and seeking remand to the ITA to amend the final 
determination in the antidumping administrative review, and use the 
published 5.64 percent rate as BIA in accordance with the ITA’s stan- 
dard methodology. In the alternative, they ask to remand this matter to 
the ITA for further analysis and consideration, including 1) providing 
detailed reasons for departing from standard practice of using published 
rates as BIA in antidumping duty administrative reviews; 2) consider- 
ing and using the information obtained by the ITA in the original inves- 
tigation in its determination of what constitutes BIA in this 
administrative review, or to provide detailed reasons for failing to con- 
sider and use this information; and 3) providing detailed reasons in sup- 
port of its determination if it chooses upon remand to select unverified 
estimates of margins over verified margins in its determination of what 
constitutes the best information otherwise available in this administra- 
tive review. 

Tupy and American Iron also moved to dismiss Count II of their Com- 
plaint because the pipe fittings exported by Tupy have not been 
imported into the United States during the period of May 1, 1993 
through April 30, 1994. That Motion is unopposed. 


4 The Court recognizes that the Petitioners calculated a simple margin of 34.65 percent while Commerce’s calcula- 
tion resulted in a figure of 34.64 percent. The Court presumes that the slight discrepancy is due to differing calculating 
procedures. 
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Ill 
DISCUSSION 
A 


THE STANDARD OF ReEviIEW For ITA DETERMINATIONS REQUIRES 
AFFIRMATION UNLESS A DETERMINATION IS. UNSUPPORTED By 
SUBSTANTIAL RECORD EVIDENCE OR OTHERWISE Not IN ACCORDANCE 
WITH LAW 
The Court “shall hold unlawful any determination, finding, or conclu- 

sion found * * * to be unsupported by substantial evidence on the 

record, or otherwise not in accordance with law.” 19 US.C. 

§ 1516a(b)(1)(B) (1988). Substantial evidence is “such relevant evi- 

dence as a reasonable mind might accept as adequate to support a con- 

clusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). 


B 


THE PARTIES AGREE THAT COMMERCE CORRECTLY RESORTED TO 
BEST INFORMATION AVAILABLE 
US. antidumping laws provide that the ITA may resort to BIA when a 
party fails or is unable to respond to a request for information. The BIA 
rule states: 


In making their determinations under this subtitle, the administer- 
ing authority and the Commission shall, whenever a party or any 
other person refuses or is unable to produce information requested 


in a timely manner and in the form required, or otherwise signifi- 
cantly impedes an investigation, use the best information other- 
wise available. 


19 U.S.C. § 1677e(c) (1988).° 
The ITA’s standard methodology for determining BIA in administra- 
tive reviews of antidumping duty orders is: 


Generally, whenever a company refuses to cooperate with the [ITA] 
or otherwise significantly impedes the proceeding, the [ITA] uses as 
BIA the highest rate for any company for the same class or kind of 
merchandise from the current or any prior segment of the proceed- 
ing. When a company substantially cooperates with our requests 
for information, but fails to provide all the information requested in 
a timely manner or in the form requested, we use as BIA the higher 
of (1) the highest rate (including the “all others” rate) ever applica- 
ble to the firm for the same class or kind of merchandise from the 
same country from either the less-than-fair-value (LTFV) inves- 
tigation or a prior administrative review; or (2) the highest calcu- 
lated rate in the review for any firm for the same class or kind of 
merchandise from the same country. 


Preliminary Results, 60 Fed. Reg. at 9,821. See, e.g., Allied-Aerospace 
Co. v. United States, et. al., 995 F.2d 1185, 1188 (Fed. Cir. 1993) (Approv- 
ing ITA’s policy). 


5 This case arose under the antidumping laws as they existed on December 31, 1994. 
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Plaintiffs concede that use of BIA in this case was appropriate. Plain- 
tiffs’ Reply To Defendant’s Memorandum in Opposition to Plaintiffs’ 
Motion for Judgment Upon the Agency Record and Defendant-Interve- 
nors’ Brief in Opposition to Plaintiffs’ Motion for Judgment Upon the 
Agency Record at 5 (“Tupy’s Reply”). However, Plaintiffs claim that the 
ITA erred in its use of the simple average of the rates from the petition as 
BIA for three reasons: (1) it did not follow its standard practice and use a 
published margin as BIA; (2) it allegedly failed to consider verified, com- 
pany-specific information; and (3) it applied a punitive BIA margin con- 
trary to the purpose of the antidumping statute. Tupy’s Brief at 22. For 
the reasons which follow, Plaintiffs’ arguments fail. 


C 


COMMERCE’S USE OF THE SIMPLE AVERAGE OF THE RATES FROM THE 
PETITION IS SUPPORTED By SUBSTANTIAL EVIDENCE AND Is IN 
ACCORDANCE WITH LAw 
Instead of its standard methodology for determining the BJA in 

administrative reviews of antidumping duty orders, the ITA selected the 

average of the dumping margins estimated in the 1985 petition. Plain- 
tiffs argue that Commerce’s use of the simple average of the rates from 
the petition is unsupported by substantial evidence, and is not in accor- 

dance with law. Tupy’s Brief at 6. 


1 


CoNGRESS HAs LEFT THE DETERMINATION OF 
BIA To THE DISCRETION OF COMMERCE 

The term “best information available” is not defined in either the 
statute or the legislative history, 19 U.S.C. § 1677e; H.R. Rep. No. 317, 
96th Cong., Ist Sess. 77 (1979); S. Rep. No. 249, 96th Cong., Ist Sess. 98 
(1979), and Commerce is responsible for establishing reasonable guide- 
lines for the use of BIA. See H.R. Rep. No. 317 at 77; S. Rep. No. 249 at 
98. 

It is well-established that when a statute provides general guidance to 
an agency, the agency has great discretion in determining the exact 
methodology to be applied. United States v. Zenith Radio Corp., 64 
C.C.PA. 130, 142-144, 562 F2d 1209, 1219-22 (1977), aff'd 437 US. 443 
(1978); China Nat’l Metals & Minerals v. United States, 11 CIT 859, 865, 
674 F. Supp. 1482, 1487 (1987). The courts will defer to an agency’s 
determination of the methodology and procedures and not question the 
agency’s methodology or sufficiency of the agency’s investigation so 
long as they “are reasonable means of effectuating the statutory pur- 
pose, and there is substantial evidence in the record supporting the 
agency’s conclusions * * *”, Budd Co. Wheel & Brake Div. v. United 
States, 15 CIT 446, 450, 773 F Supp. 1549, 1553 (1991) (quoting Ceram- 
ica Regiomontana, S.A. v. United States, 10 CIT 399, 404-405, 636 F. 
Supp. 961, 966 (1986), aff'd 5 Fed. Cir. (T) 77, 810 F.2d 1137 (1987)). 

“The best information ‘is not necessarily accurate information, it is 
information which becomes usable because a respondent has failed to 
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provide accurate information.’” Krupp Stahl A.G. v. United States, 17 
CIT 450, 453, 822 F. Supp. 789, 792 (1993) (quoting Asociacion Colom- 
biana de Exportadores de Flores v. United States, 13 CIT 13, 28, 704 F. 
Supp. 1114, 1126 (1989), aff'd 8 Fed. Cir.(T)__—, 901 F.2d 1089, cert. 
denied sub nom. Floramerica, S.A. v. United States, 498 U.S. 848, 1115S. 
Ct. 136 (1990)). Therefore, this Court will grant great deference to Com- 
merce’s determination of BIA, if there is substantial evidence in the 
record supporting Commerce’s choice, and that choice carries out the 
statutory purpose of BIA. 

Because Tupy was the only company investigated in 1985, the normal 
BIA approach would reward its refusal to cooperate and trap Commerce 
in a snare unintended by Congress. When a respondent refuses to 
respond to a questionnaire, Commerce often uses as BIA the highest 
rate for any company for the same class or kind of merchandise from any 
review of the order or the LTFV investigation. See Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From the Fed- 
eral Republic of Germany, et al.; Final Results of Antidumping Duty 
Administrative Review, 57 Fed. Reg. 28,360, 28,379 (June 24, 1992); see 
also Allied-Signal, 996 F.2d at 1188. 

Here, however, because Tupy was the only company investigated in 
the LTFV investigation of malleable cast iron pipe fittings from Brazil, 
51 Fed. Reg. 1,544 (January 14, 1986), and because the review at issue is 
the first administrative review of this Order, Tupy’s own LTFV rate of 
5.64 percent was the only rate for any company from any post-petition 
segment of the proceeding. Accordingly, Tupy asserted Commerce was 
bound by that rate for as long as it chose to refuse its cooperation. 
Instead of accepting Tupy’s fait accompli, Commerce departed from its 
regular practice in selecting BIA. Final Results, 60 Fed. Reg. at 41,878. 

Commerce is not bound by its prior practice and may depart from its 
practice so long as it provides a reasonable explanation for the change. 
Citrosuco Paulista, S.A. v. United States, 12 CIT 1196, 1209-1210, 704 F 
Supp. 1075, 1088 (CIT 1988). In explaining its departure here, Com- 
merce stated: 


By refusing to provide a questionnaire response * * * Tupy leaves 
unanswered a legitimate question as to whether the firm dumped 
subject merchandise during the period of review to a greater or 
lesser extent than in the past. In not responding to our requests for 
information, Tupy could be relying upon our normal BIA practice to 
lock in arate that is capped at its LTF'V rate. Such a capped BIA rate 
would allow Tupy to practice injurious price discrimination to a 
greater degree than at the time of the LTFV investigation without 
fear of adverse consequences. With such a capped rate, Tupy would 
no longer have an incentive to participate in an administrative 
review which would determine the extent to which Tupy is actually 
dumping subject merchandise in the United States. 


Final Results, 60 Fed. Reg. at 41,878. 
Commerce determined that the simple average of the rates from the 
petition provided the best information available. The petition contained 
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margins that Commerce had previously found to be acceptable for pur- 
poses of initiating the investigation, and was placed on the record of this 
review. Final Results, 60 Fed. Reg. at 41,878. Indeed, the statute 
requires a petition to “allege the elements necessary for the imposition 
of the [antidumping] duty, and which is accompanied by information 
reasonably available to the petitioner supporting those allegations.” 19 
U.S.C. 1673a(b)(1) (1988). 


2 
THE ANTIDUMPING PETITION CONTAINED 
SUBSTANTIAL EVIDENCE THAT TUPY WAS DUMPING 

An antidumping petition filed with Commerce must (1) allege the ele- 
ments necessary for the imposition of antidumping duties, and (2) con- 
tain “information reasonably available to the petitioner” to support 
such allegations. See 19 U.S.C. § 1673a(b). Commerce will initiate an 
antidumping investigation when it determines that the petition does 
allege the elements necessary for the imposition of antidumping duties 
and support for such allegations exists based on information reasonably 
available to petitioners. See 19 U.S.C. § 1673a(c). Because the informa- 
tion contained in the Petition for the Imposition of Antidumping Duties 
against Malleable Iron Pipe Fittings from Brazil (“Petition”), dated July 
30, 1985, Defendant-Intervenors’ Supplemental Brief In Response to 
the Court’s Order at appendix, satisfied the statutory requirements, 
Commerce initiated the antidumping investigation, see Initiation 1985, 
50 Fed. Reg. 34,730, which ultimately led to the administrative review 
contested here. 

The Petition contained extensive evidence to support the allegation 
that Tupy was dumping pipe fittings from Brazil in the United States 
market. For example, the section entitled “Information Regarding Sales 
At Less Than Fair Value” explained the calculation methodologies and 
the factual information supporting the calculation of Tupy’s dumping 
margin proposed in the Petition. This section included the calculation of 
Foreign Market Value of Tupy’s pipe fittings using two different meth- 
ods provided for in 19 U.S.C. § 1677b (1985); the calculation of United 
States Price for Tupy’s pipe fittings; and the comparison of United 
States Price and Foreign Market Value to calculate dumping margins for 
Tupy’s products sold in the United States. 

The Notice of Initiation described Petitioners’ evidence as follows: 


United States price was developed from sales offers by the Brazilian 
manufacturer’s exclusive U.S. distributor. The price was deter- 
mined by reference toa U.S. price list less discounts. Petitioner also 
made deductions for distributor markup, ocean freight and insur- 
ance, and U.S. inland freight. Petitioner selected prices for ¥2 inch 
black and '% inch galvanized ell for margin calculations. 

Foreign market value was derived by two methods. First, peti- 
tioner presented an April 3, 1983 price list for a Brazilian manufac- 
turer which has been represented as a home market price list. The 
actual price is alleged to be discounted from the list price. The prices 
were adjusted by the ratio of ORTN indices (Obrigacoes Readuste- 
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veis do Tesouro Nacional or National Treasury Readjustable 
Bonds) for April 1983 and November 1984. The prices were further 
reduced to reflect the internal value added tax. Although the peti- 
tion states that the November exchange rate was used, the October 
1, 1984 rate was actually used. We have adjusted petitioner’s 
alleged dumping margins by using the November 15, 1984 
exchange rate. The second method of establishing foreign market 
value was using a U.S. producer’s cost of production with adjust- 
ments for cost differences in certain production inputs in Brazil. 
Petitioner added the statutory minimums of ten percent of the pro- 
duction cost for general expenses and eight percent for profit. Pack- 
ing costs were also added and were based on actual expenses of a 
US. producer. Using these figures as modified above, petitioner 
found apparent dumping margins to 8.8 percent of 14.46 percent 
when foreign market value was based on adjusted production costs 
and dumping margins of 53.6 percent to 61.7 percent when home 
market prices were used for foreign market value. 


Initiation 1985, 50 Fed. Reg. at 34,730. 

Plaintiffs argue that while “[t]he Petition * * * does contain informa- 
tion which may be considered relevant to support a conclusion regard- 
ing BIA in this administrative review”, Plaintiffs’ Supplemental Brief 
In Response To The Court’s Order Dated June 20, 1996 at 7 (“Tupy’s 
Supp. Brief”), the information contained in the petition is not as reliable 
as the verified, company-specific information supplied by Plaintiffs in 
the context of the original SLTFV investigation. Tupy’s Supp. Brief at 8. 
Plaintiffs point to the requirement that the ITA always “obtain and con- 
sider the most recent information in its determination of what is best 
information.” Rhone Poulenc v. United States, 8 Fed. Cir. (T) 61, 66, 899 
F.2d 1185, 1190 (1990) (emphasis in original). Commerce can determine 
the relevancy of information contained in a petition only after obtaining 
and considering the most recent information available to it, according to 
Plaintiffs. Tupy’s Supp. Brief at 10. 

The Court disagrees with Plaintiffs’ contentions and finds that Com- 
merce did adequately explain its choice of BIA in this case and that the 
record contains substantial evidence supporting that choice. Commerce 
acted reasonably, in view of the adverse inference discussed below, in 
selecting as BIA information that was not the most recent because the 
information submitted by Tupy in the LTFV investigation is equally 
suspect. 


3 


COMMERCE CORRECTLY APPLIED AN ADVERSE INFERENCE WHEN 
DETERMINING BIA IN THIS CASE 


Commerce may apply an adverse inference when determining what 
information constitutes BIA in an administrative review. Rhone Pou- 
lenc, 8 Fed. Cir. (T) at 67, 899 F.2d at 1190. The application of an adverse 
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inference is rebuttable. Id. As stated by the Court of Appeals for the Fed- 
eral Circuit: 


The [ITA’s] presumption implements the basic purpose of the stat- 
ute—determining current margins as accurately as possible. In 
addition, although Congress may not have intended it, the pre- 
sumption effectively induces importers to comply with agency 
questionnaires * * *. However, since the presumption is rebuttable, 
it achieves this latter goal without sacrificing the basic purpose of 
the statute: determining current margins as accurately as possible. 


Id. at 67-68, 899 F.2d at 1191. 

Commerce has provided a reasonable explanation for its change in 
practice in this case. It drew the adverse inference that if Tupy was not 
responding to its questionnaire, it must be because the information 
requested would result in a determination less favorable to Tupy than 
the 1986 Order. In a market economy, we may presume parties act in 
their own self-interest. Thus, there is a rebuttable presumption that 
when a respondent refuses to provide Commerce with information, and 
instead counts on Commerce’s reliance on old information, any new 
information would be presumptively more adverse to the reporting 
party than that already in Commerce’s hands. Cf, Rhone Poulenc, supra. 

The ITA’s choice of BIA is thus reasonable because, even though the 
information in the petition was concededly inaccurate at that time, it is 
more accurate than the actual verified margin from 1985 which is now 
presumptively incorrect. 

Plaintiffs argue that upholding Commerce’s reasoning for its choice 
of BIA, (i.e., that Tupy did not respond to the questionnaire and that the 
adverse presumption can only be rebutted by Tupy’s full compliance 
with the ITA by answering the questionnaire), effectively makes the 
presumption irrebuttable. Tupy’s Reply at 6. Without speculating on 
ways Tupy may have rebutted the adverse presumption without timely 
and complete responses, it is sufficient here to note that BIA is neither 
the sword nor the shield asserted by Tupy. The Court simply does not 
believe that Congress intended the statute to be used by a respondent in 
that manner. 

Indeed, the statutory purpose of BIA is fulfilled by Commerce’s choice 
of BIA. The BIA rule allows Commerce to complete an investigation 
even when a party is uncooperative and refuses to provide Commerce 
with the information requested. See 19 U.S.C. § 1677e(c) (1988). It is 
designed to induce respondents to timely provide Commerce with com- 
plete and accurate information to determine dumping margins as accu- 
rately as possible, Rhone Poulenc, 8 Fed. Cir. (T) at 67-68, 899 F.2d at 
1191, and has been described as “an investigative tool, which [Com- 
merce] may wield as an informal club over recalcitrant parties”, as an 
incentive to noncomplying respondents to comply with requests for 
information from Commerce. Atlantic Sugar v. United States, 2 Fed. Cir. 
(T) 130, 134, 744 F2d 1556, 1560 (1984); see also Ansaldo Componenti, 
S.p.A. v. United States, 10 CIT 28, 37-38, 628 F Supp. 198, 205-206 
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(1986). Respondents are prevented “from controlling the results of the 
investigation by providing partial information or by delaying or other- 
wise hindering the investigation” because Commerce may resort to BIA. 
Pistachio Group of Association of Food Industries v. United States, 11 
CIT 668, 679, 671 F Supp. 31, 40 (1987). 

The Court also rejects Plaintiffs’ argument that use of information 
contained in the petition as BIA will encourage petitioners “to allege the 
highest possible dumping margins in their petitions with the goal that 
these petition margins would be used as BIA margins in a subsequent 
administrative review.” Tupy’s Reply at 9. In most cases, the ITA can 
resort to its standard methodology in determining BIA. This is an highly 


unusual case® in which Commerce does not have its normal sources for 
BIA. 


4 


IN MAKING ITS DETERMINATION TO BASE BIA ON THE SIMPLE AVERAGE OF 
THE MARGINS CONTAINED IN THE PETITION, COMMERCE D1D CONSIDER 
OTHER AVAILABLE INFORMATION 
In making antidumping determinations, the ITA is required to 

“obtain and consider the most recent information in its determination 

of what is best information.” Rhone Poulenc, 8 Fed. Cir. (T) at 66, 899 

F.2d at 1190. Plaintiffs argue that Commerce “failed to consider any 

other information available to it from these administrative proceed- 

ings,” Tupy’s Brief at 13, and thus because the ITA allegedly acted arbi- 
trarily in its choice of BIA, this case should be remanded. Plaintiffs 
specifically claim that Commerce failed to consider the information pro- 
vided by Tupy in the original investigation, from 1985. Tupy’s Brief at 
14-15 


Commerce, however, did consider other information available to it 
before it chose the simple average of the margins contained in the peti- 
tion as BIA, including the information provided by Tupy in the original 
investigation. It therefore cannot be charged with acting arbitrarily. 
Indeed, the record reflects that Commerce actually used the informa- 
tion provided by Tupy, resulting in the 5.64 percent dumping margin, in 
its Preliminary Results. 60 Fed. Reg. 9,821. 

In its Final Results, Commerce reconsidered its Preliminary Results 
and revised its choice of BIA. The Court rejects Plaintiffs’ argument 
that use of Tupy’s information in the Preliminary Results does not 
constitute “consideration” of that information because Commerce 
allegedly chose that information based on a rigid rule without further 
reasoning or examination. Tupy’s Reply at 12-15, see Allied-Signal 
Aerospace Co., 996 F.2d at 1188. In order to determine that its prelimi- 
nary choice of BIA was inappropriate, Commerce had to have compared 
the choices for BIA. Upon consideration of which choice was most 


appropriate, it chose the simple average of the margins in the petition as 
BIA. 


6 At oral argument, the Attorney-Advisor from the Office of the Chief Counsel for Import Administration, U.S. 
Department of Commerce, estimated that less than one percent (1%) of antidumping cases involve a single exporter. 
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5 
COMMERCE’S CHOICE OF BIA Is Not PUNITIVE 

Plaintiffs argue that Commerce acted punitively in its choice of BIA 
because it “select{ed] unverified estimates of margins rather than the 
verified published rate.” Tupy’s Brief at 15. “By using the unverified 
estimates in the petition as BIA, the ITA arbitrarily choose [sic] high 
margin information and rejected low margin information, which it 
knew to be more accurate and probative based upon its earlier verifica- 
tion that found the margins alleged in the petition to be grossly erro- 
neous.” Tupy’s Brief at 16. Plaintiffs conclude that Commerce wanted 
to punish Tupy and use Tupy as an example to other respondents. Id. 

The application of the BIA rule is punitive if Commerce rejects “low 
margin information in favor of high margin information that was 
demonstrably less probative of current conditions.” Rhone Poulenc, 8 
Fed. Cir. (T) at 67, 899 F.2d at 1190. A BIA margin is punitive where the 
ITA uses the high margin information in this situation. Id. 

The “current conditions” of the First Administrative Review, how- 
ever, were quite different from those conditions that existed when the 
original antidumping duty order was entered. Commerce did use the low 
margin information in the original order because it was demonstrably 
probative of the conditions at that time based on Tupy’s cooperation 
with the investigation. Here, Commerce has found that the higher mar- 
gins’ are demonstrably more probative of current conditions than the 
lower margin based in part on the adverse inference discussed above. 


Further, there is evidence in the record, submitted by petitioners, that 
conditions were different from the initial order because imports of 
Tupy’s product from Brazil had more than doubled in volume. Pub. Ad. 
Rec. at Fiche 2, Fr.2. Accordingly, Commerce did not act in a punitive 
fashion in its choice of BIA. 


6 


COMMERCE ACTED IN ACCORDANCE WITH THE LAW WHEN IT CHOSE Not 
To ApsgusT THE ORIGINAL LTFV Marcin Upwarpb To ACCOUNT For 
THE APPRECIATION OF BRAZIL’S CURRENCY SINCE 1985 
Commerce considered adjusting the original LTFV margin upward to 

account for the appreciation of Brazil’s currency since 1985, but rejected 

that option because there was limited information on the record to sup- 
port a selection of BIA based upon adjustment of Tupy’s LTFV margin 
for currency fluctuations. Final Results, 60 Fed. Reg. at 41,878. Com- 
merce was within its discretion in determining that the use of petition- 
based information was more appropriate for BIA. The role of this Court 
in examining determinations by Commerce is to determine whether 

Commerce’s decision is supported by substantial evidence in the record 

and is in accordance with the law. As Tupy admits, Commerce must 

determine BIA on a case-by-case basis. Tupy’s Reply at 16; see Manifat- 


7 At oral argument, counsel for the government correctly pointed out that Commerce used the simple average of the 
rates alleged in the petition, not the highest rate that was alleged. 
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tura Emmepi S.p.A. v. United States, 16 CIT 619, 623, 799 F. Supp. 110, 
114. It has done so here. 


D 


Tuis CasE Is ALSO DISMISSED UNDER THE 
DOcTRINE OF DE MIniMIsS Non CuraT LEX 

In refusing to respond to the ITA’s questionnaire, Tupy stated that 
“* * * the potential benefits derived from [our] insignificant exports 
to the United States do not justify the time and expense related to com- 
piling the information and completing the questionnaire.” Pub. Ad. Rec. 
at Fiche 5, Fr. 26 (emphasis added). If Tupy’s exports were truly insig- 
nificant, then its very presence here is a non sequitur, and accordingly, 
Plaintiff's Motion is also denied and this case dismissed based upon the 
doctrine of de minimis non curat lex. 

That doctrine holds that “(t]he law does not care for, or take notice of, 
very small or trifling matters.” Black’s Law Dictionary 431 (6th ed. 
1990); see Washington Red Raspberry Commission, et al. v. United 
States, et al., 7 Fed. Cir. (T) 1, 859 F2d 898 (1988). 

In Washington Red Raspberry, the Court of Appeals for the Federal 
Circuit (“CAFC”) affirmed the Court of International Trade’s decision 
sustaining the ITA’s application of the de minimis rule which excluded a 
foreign exporter from an antidumping duty order because the foreign 
exporter’s dumping margin was negligible. 7 Fed. Cir. (T) at 7, 9, 859 
F.2d at 904, 905. In discussing the de minimis rule, the CAFC stated 
“(t]he de minimis concept is well-established in federal law. Federal 
courts and administrative agencies repeatedly have applied the de mini- 
mis principle in interpreting statutes, even when Congress failed explic- 
itly to provide for the rule.” Id. at 6, 859 F2d at 902-903. 

In a footnote, the CAFC pointed to § 132 of the Internal Revenue Code 
of 1986 which “defines de minimis benefits as those that are so small as 
to make accounting for them unreasonable or administratively imprac- 
ticable.” Id. at ftnt 23 (citing 26 U.S.C. § 132(e)(1)). At oral argument, 
held on June 12, 1996 in New York, Plaintiff's counsel, Philip Simons, 
who wrote the letter of October 31, 1994 to Commerce, specifically 
agreed that “* ** given the insignificant amount of exports, that 
accounting for them was unreasonable or at least administratively 
impracticable.” 

At oral argument, Plaintiffs failed to demonstrate that their imports 
into the United States which were so “insignificant” as to not be worth 
the effort to respond to the ITA’s questionnaire, were significant 
enough to justify the filing of this suit. Based on Plaintiffs’ assertion 
that its transactions are “insignificant”, in addition to the reasons set 
forth above, the Court also dismisses their Complaint® pursuant to the 
long stated proposition that it should not bother with trifles. 


8 Count Two is dismissed pursuant to the agreement of the Parties above noted. 
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IV 


CONCLUSION 
For the foregoing reasons, the Court denies Plaintiffs’ Motion for 
Judgment upon the Agency Record and Judgment upon the Agency 
Record is entered in favor of the United States. 





(Slip Op. 96-114) 
TRAVENOL LABORATORIES, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 89-08-00469 


[Plaintiff's motion for award of additional interest on recovered duties denied. ] 
(Dated July 23, 1996) 


Katten Muchin & Zavis (Mark S. Zolno and Lynn S. Baker) for the plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. 
Department of Justice (James A. Curley); Office of the Assistant Chief Counsel, U.S. Cus- 
toms Service (Sheryl A. French), of counsel, for the defendant. 


OPINION AND ORDER 


AQUILINO, Judge: The North American Free Trade Agreement Imple- 
mentation Act, Pub. L. No. 103-182, 107 Stat. 2057 (Dec. 8, 1993), has 
spawned a number of issues of seeming first impression, including sev- 
eral raised now in this test case in which final judgment entered in Feb- 
ruary 1993 pursuant to the court’s slip op. 93-15, 17 CIT 69, 813 FSupp. 
840, 


that each of the kidney dialysis devices at issue in the case was cor- 
rectly classifiable under item 960.15 or item 870.67 of the Tariff 
Schedules of the United States and thus entitled to entry free of 
duty; and * * * 

ORDERED that the United States Customs Service reliquidate the 
entries which [we]re the basis of this case under the aforesaid TSUS 
items and refund to the plaintiff any duties paid, together with 
interest thereon as provided by law. 


I 


As a test case within the meaning of CIT Rule 84 finally decided, this 
judgment resulted in reliquidation and refund not only in it! but also in 
CIT Nos. 89-09-00511, 89-10-00560, 90-03-00114, 91-01-00028, 
91-11-00803, 91-12-00923, 92-02-00101, 92-05-00332, 92-07-00452, 


1 Defendant’s brief, page 13, note 9 represents that four predicate entries were reliquidated on July 23, 1993, leaving 
only one, apparently numbered 11001068750 and upon which the plaintiff now seeks additional interest, unreliqui- 
dated until August 18, 1995. The defendant does not offer a reason for the delay. 
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92-09-00610, 92-11-00732 and 93-01-00008, which cases had also 
been brought in the name of the above-captioned plaintiff (or of Baxter 
Healthcare Corporation), encompassing some 688 entries of the same or 
similar merchandise between January 1985 and May 1992, and which 
had been suspended pursuant to that rule and/or Rule 85. Stipulated 
judgments upon agreed statements of facts within the meaning of CIT 
Rule 58.1 were entered in each of those cases on or prior to December 8, 
1993. 

Before the court now is plaintiff's Motion to Enforce Judgment, 
ostensibly made pursuant to CIT Rules 7 and 60(b)(6), praying that Cus- 
toms reliquidate the referenced entries “and pay additional interest on 
the duties already refunded, computed from the date of deposit to the 
date of summons of each entry”, to quote from the proposed form of 
order accompanying it. That is, according to the motion, between Janu- 
ary 1994 and August 1995 the Service reliquidated the entries and 
refunded the duties which had been deposited and also paid interest 
thereon from the dates of their respective court summonses. However, 

Customs did not refund interest from the date of deposit as allowed 
by 19 U.S.C. § 1505(c), which became effective prior to the reliqui- 
dation of the entries in question[ |. 

8. Itis plaintiff's position that the amendment of 19 U.S.C. § 1505(c) 
allowing interest from the date of deposit applies to any liquida- 
tions and reliquidations made after December 8, 1993 and so 
applies to the reliquidations of the entries listed on Schedule A. 


Plaintiff's Motion to Enforce Judgment, paras. 7, 8. 


The defendant does not deny the facts which underlie this motion?, 
but it denies that the above-cited NAFTA implementation act, case law 
or logic supports the relief requested. 


II 
At the times of the entries in question, as well as of the court’s slip op. 
93-15 and judgment, the Tariff Act of 1930, as amended, required 
deposit of estimated duties per 19 U.S.C. § 1505(a) while section 1520(d) 
of that title (“Interest rates; calculation”) provided that, upon reliquida- 
tion, 


interest shall be allowed on any amount paid as increased or addi- 
tional duties under section 1505(c) of this title at the annual rate 
established pursuant to that section and determined as of the 15th 
day after the date of liquidation or reliquidation. The interest shall 
be calculated from the date of payment to the date of (1) the refund, 
or (2) the filing of asummons under section 2632 of Title 28, which- 
ever occurs first.° 


2 See generally Defendant’s Response to Plaintiffs’ Statement of Facts. 


3 The section 2632 referred to is part of the Customs Courts Act of 1980, Pub. L. No. 96-417, 94 Stat. 1727 (1980), 
section 301 of which, as amended, provides: 

If, in a civil action in the Court of International Trade under section 515 of the Tariff Act of 1930, the plaintiff 
obtains monetary relief by ajudgment or under astipulation agreement, interest shall be allowed at an annual rate 
established under section 6621 of the Internal Revenue Code of 1954. Such interest shall be calculated from the 
date of the filing of the summons in such action to the date of the refund. 

28 U.S.C. § 2644. 
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Section 642 of the implementation act repealed this section 1520(d) and 
redrafted section 1505 into four lettered (a through d) subsections, 
including: 


(c) INTEREST.— * * * Interest on excess moneys deposited shall 
accrue, at a rate determined by the Secretary, from the date the 
importer of record deposits estimated duties, fees, and interest to 
the date of liquidation or reliquidation of the applicable entry or 
reconciliation. 


Pub. L. No. 103-182, § 642(a), 107 Stat. at 2205 (1993). Ergo, plaintiff's 
current claim(s). 


A 


The defendant does not contest that these claim(s) have been pres- 
ented within the “reasonable time” required of a motion pursuant to 
CIT Rule 60(b)(6)4 or otherwise gainsay that this court has jurisdiction 
to reach a decision on the merits. Indeed, there is residual authority to 
consider relief from the operation of a judgment within the meaning of 
that rule, including those stipulated upon agreed statements of facts. 
E.g., United States v. The Hanover Ins.Co.,18CIT__, 869 FSupp. 950 
(1994), aff'd, 82 F.3d 1052 (Fed.Cir. 1996); D & M Watch Corp. v. United 
States, 16 CIT 285, 795 FSupp. 1160 (1992). 


B 


On its claim(s), plaintiff's position is articulated substantially as fol- 
lows: The intent of Congress in amending 19 U.S.C. § 1505 was to “pro- 
vide equity in the collection and refund of duties and taxes, together 
with interest, by treating collections and refunds equally.” H.R. Rep. 
361, part I, 103d Cong., 1st Sess. 140 (1993). The resultant section 642 of 
the NAFTA improvements act “is clear on its face and should be given its 
plain meaning.” Plaintiff's Memorandum of Law, p. 9. The court’s judg- 
ments herein and hereunder are also clear. The responsibility of Cus- 
toms in regard thereto was purely ministerial; the Service was not at 
liberty to resolve any perceived ambiguity on its own: 


* * * Customs was required to follow the law of interest in effect at 
the time of reliquidation. The statute clearly states that interest 
accrues back to the date of deposit. There is no ambiguity, because 
this Court has previously decided that with respect to this exact 
statute, it is reliquidation which is the triggering event with respect 
to calculation of interest. 


Id. at 7-8 (emphasis deleted), citing Syva Company v. United States, 12 
CIT 199, 681 FSupp. 885 (1988), and Penrod Drilling Co. v. United 
States, 13 CIT 1005, 727 FSupp. 1463 (1989), reh’g denied, 14 CIT 281, 
740 F.Supp. 858 (1990), aff'd, 925 F2d 406 (Fed.Cir. 1991). 


4As plaintiff's papers indicate, an action was commenced on January 16, 1995 sub nom. Baxter Healthcare Corp. v. 
United States, CIT No. 95-01-00055, for judicial review of protests of denials by Customs in July 1994 of interest com- 
puted from the dates of duty deposits upon its liquidation of pre-1994 entries of merchandise during January to March 
of that year. 
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Whatever the appeal of this advocacy on its face, it is not conclusive of 
the issue as joined by the defendant.° To begin with, the U.S. Depart- 
ment of the Treasury and its Customs Service are responsible for 
enforcement of the Tariff Act of 1930, as amended, not the courts, which 
cannot “supply by creative interpretation the necessary clear direction 
that Congress omitted.” Kalan, Inc. v. United States, 944 F.2d 847, 850 
(Fed.Cir. 1991), cert. denied, 503 U.S. 906 (1992). Any waiver of such sov- 
ereign’s immunity is to be strictly construed, and, in 


the absence of express congressional consent to the award of inter- 
est separate from a general waiver of immunity to suit, the United 
States is immune from an interest award. 


Library of Congress v. Shaw, 478 U.S. 310, 314 (1986). In relying on this 
axiom, the court of appeals in Kalan concluded that the law governing 
Customs (prior to the NAFTA implementation act) left 


little doubt that excess estimated duties are refunded without 
interest. Neither section 1520(d) itself nor related sections 
1505(a)-(c) clearly mandate the payment of interest on duties 
deposited at entry and subsequently refunded. Besides that, the 
sole statutory provision dealing directly with the refund of excess 
deposits [§ 1505(a)] is silent about the addition of interest. 


944 F2d at 850. 

The primary enactment waiving the government’s immunity in this 
Court of International Trade is the Customs Courts Act of 1980, as 
amended, 28 U.S.C. ch. 169. And necessarily, that statute was key to the 
decisions the plaintiff attempts to rely on, namely, Syva and Penrod 
Drilling, supra. Neither advances its cause. In dismissing the former for 
lack of jurisdiction under 28 U.S.C. § 2637(a), the court did conclude 
that liquidation was “the operative event triggering the time for assess- 
ment of interest”®, albeit on the delinquent payment of liquidated duties 
by the importer, but that that event occurred after 19 U.S.C. § 1505(c) 
had been enacted, thereby dispelling any claim of retroactive applica- 
tion.’ In any event, interest owed on that payment had to have been paid 
before the commencement of judicial review thereof, which was found 
not to be the case. See 12 CIT at 205, 681 FSupp. at 890. Penrod Drilling 
implicated the same requirement for court intervention—and to the 
same negative outcome for the plaintiff therein. 

As indicated, and as the plaintiff here properly argues, Syva and Pen- 
rod Drilling do stand for the proposition that “liquidation is the opera- 
tive event for purposes of [previous] § 1505(c)”, to quote from the latter, 
13 CIT at 1007, 727 FSupp. at 1466. But this is no longer true for that 
section as amended by the NAFTA implementation act, deposit of esti- 
mated duties is the trigger. And it is safe to assume from the history of 
this case that the predicate deposits were made well before Title VI 


5 The written submissions on both sides are of such quality as to obviate any need to burden the parties with oral 
argument, and plaintiff's motion therefor will not be granted. 


6 12 CIT at 204, 681 FSupp. at 890. 
7 See id. and the Trade and Tariff Act of 1984, Pub. L. No. 98-573, § 210(a), 98 Stat. 2948, 2977 (Oct. 30, 1984). 
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(“Customs Modernization”) of that statute became effective on Decem- 
ber 8, 1993. Nothing in its section 692, establishing that date for that 
title, including section 642, supra, or in any other part of the omnibus 
implementation act states or implies legislative intent that the amend- 
ments to section 1505 apply retroactively.? Moreover, while the court 
concurs with the plaintiff that the precise language Congress has 
enacted “is clear on its face”, those words, in particular “shall accrue”, 
portend the future not the past. See, e.g., United States v. Burr, 159 US. 
78, 87 (1895) (“shall be levied” cannot be construed to apply to transac- 
tions completed when those statutory words became effective). 

Thus, insofar as the implementation act is concerned, the plaintiff is 
indeed now praying for retroactive, judicial enforcement. Such an 
approach is not at all favored, however, as the Supreme Court reaffirms 
virtually every term. See, e.g., Landgraf v. USI Film Products, 511 U.S. 
244, 286, 128 L.Ed.2d 229, 266 (1994): 


* * * |'T here exists ajudicial presumption, of great antiquity, that a 
legislative enactment affecting substantive rights does not apply 
retroactively absent clear statement to the contrary. 


Scalia, J., concurring (emphasis in original). A simple statement that a 
statute will become effective on a certain date of the kind before the 
Court in Landgraf, as well as here, “does not even arguably suggest that 
it has any application to conduct that occurred at an earlier date.” 511 
US.at__, 128 L.Ed.2d at 247. 

The plaintiff thus can only represent that the intent of Congress in 
amending 19 U.S.C. § 1505 was to provide equity in the collection and 
refund of duties, together with interest, by treating collections and 
refunds equally. While the court understands that this approach was not 
entirely new to the Tariff Act of 1930, as amended?, government counsel 
are quick to point out that, if plaintiff's position were to prevail now 
herein, some 


importers would be required to pay interest on under-payments of 


estimated duties, which would be a new liability not in existence 
when the estimated duties were required to be deposited!°[,] 


and other 


entries made on the same date as Travenol’s, but liquidated or 
reliquidated before December 8, 1993, would not be subject to 
§ 1505(c), as amended, because of fortuitous circumstances, a vol- 


8 On the other hand, where Congress specifically intended that a section of Title VI apply retroactively, it provided 
for such application via language in that section itself. See, e.g., Pub. L. No. 108-182, § 632(b), 107 Stat. 2197-98 
(amendment made by § 632(a)(6) shall apply to “claims filed or liquidated on or after January 1,1988[ ]and* * * that 
are unliquidated, under protest, or in litigation on the date of enactment of this Act”). Cf. S. Rep. 189, 103d Cong., 1st 
Sess. 84-85 (1993); FW. Myers & Co. v. United States, 9 CIT 64, 65-66, 607 FSupp. 1470, 1471 (1985)(“when Congress 
has given retroactive impact to an amendment, it has done so with considerable clarity and specificity”). 

9 See, e.g., Trade Agreements Act of 1979, Pub.L. No. 96-39, § 101, 93 Stat. 144, 188 (1979), codified as 19 U.S.C. 
§ 167g. 


10 Defendant’s Brief, p. 7. 
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untary act of Customs, a request of the importer, or the disposition 
of a protest or court action.!! 
Given such possibilities, even clear intent that legislation apply retroac- 
tively does not necessarily result in effectuation upon judicial review. Cf 
Plaut v. Spendthrift Farm, Inc., 115 S.Ct. 1447 (1995) (attempt by Con- 
gress to modify retroactively final court judgments unconstitutional). 
Here, the modernized equitable approach for which the NAFTA 
implementation act opted, on its face, took effect too late for plaintiff's 
entries covered by this case, which may well leave the feeling that still 
“[m]en must turn square corners when they deal with the government.” 
Rock Island A. & L. R. Co. v. United States, 254 U.S. 141, 143 (1920); 
Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 385 (1947); United 
States v. Winstar Corporation, 64 U.S.L.W. 4739, 4767 (Sup.Ct. July 1, 
1996)(Rehnquist, C.J., dissenting). Indeed, this becomes even clearer 
with the realization that that act, whatever its underlying legislative 
intent, did not broaden 28 U.S.C. § 2644, supra. Hence, in the absence of 
any showing of failure to carry out the mandate of the court’s judgments 
under that statute, the plaintiff is not now entitled to recover any more 
interest thereon. 


Ill 
Of course, this conclusion nisi prius can but need not be the final word 
on the claim(s) the plaintiff presses. In this respect, the defendant pres- 
ents a Consent Motion for Test Case Designation, which states that 
there are 


other actions not involving Travenol or Baxter Laboratories that 
are pending before this Court but which involve the same question 
of law that is swb judice in this action. Those actions involve differ- 
ent plaintiffs, and a large number of entries made at various ports. 
To the extent this motion reveals concern on the part of the defendant 
for efficient procedure, it may be well-founded. The plaintiff consents, 
but the court is constrained to conclude that grant of the motion is not in 
order. 
To begin with, this has already been designated a test case, albeit 
assumed to have been finally resolved years ago. At the time final judg- 
ment entered herein, CIT Rule 84(b) defined this kind of case as an 


action, selected from a number of other pending actions all involv- 
ing a significant issue of fact or question of law that is the same, and 
which is intended to proceed first to final determination to serve as 
atest of the right to recovery in the other actions. A test case may be 
so designated by order of the court upon a motion for test case desig- 
nation after issue is joined. 


The motion referred to is prescribed, in part, as follows by subsection (c) 
of Rule 84, to wit: 


A party who intends that an action be designated a test case shall 
* * * consult with all other parties to the action in accordance with 


11 7g, at 10, n. 7. 
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Rule 7(b), and * * * serve upon the other parties, and file[ | with 
the court, a motion requesting such designation. The motion for 
test case designation shall include * * * a statement that the party 
intends to actively prosecute the test case once designated, and a 
statement that the party has other actions proceeding before the 
court that involve the same significant issue of fact or question of 
law as is involved in the test case and that it will promptly suspend 
under the test case * * *. 


On its face, this rule does not contemplate such motions after entry of 
final judgment, or that they will necessarily emanate from parties 
defendant. In fact, the government’s instant motion is one of first 
impression in this court’s experience. 

Be that as it may, if a defendant desires test-case procedure, its 
motion, just like that of a party plaintiff, must satisfy the requirements 
of the above rule, as elucidated by the Chief Judge in Generra Sports- 
wear, Inc. v. United States, 16 CIT 313 (1992). Defendant’s motion does 
not. It hardly addresses the concerns and considerations of the court in 
deciding such a motion. “Mere allegations of sameness or that * * * 
actions are related will not suffice.” 16 CIT at 315, citing Air-Sea For- 
warders, Inc. v. United States, 69 Cust.Ct. 327, C.R.D. 72-24 (1972). 
That is, the motion 


should provide the court with information showing that the moving 
party has other pending actions, the disposition of which will be 
facilitated if they are suspended pending the decision in the test 
case. More specifically, the movant should demonstrate that the 
actions proposed for suspension involve: 


a significant and identified issue of fact or question of law in 
common with the test case; 

a threshold issue, (i.e., a potentially dispositive issue) in com- 
mon with the test case; or 

other circumstances in common with the test case showing 


that a decision in the test case will facilitate the disposition of 
the other actions. 


16 CIT at 314-15. 

Furthermore, if the discussion in forgoing part II of this opinion does 
not prove to be the last of litigation over plaintiffs claim(s), methods 
other than test-case designation exist for continuing the orderly pursuit 
of justice. See, e.g., orders of June 17, 1996 in Berkshire Fashions, Inc. v. 
United States, CIT No. 94-12-00799; of June 18, 1996 in Nagase Amer- 
ica Corp. v. United States, CIT No. 96-03-00802; of July 10, 1996 in Dia- 
mond’s Run v. United States, CIT No. 95-01-00101; of July 10, 1996 in 
Omega Fashions v. United States, CIT No. 95-01-00102; and of July 17, 
1996 in Fabil Manufacturing Corp. v. United States, CIT No. 
95-03-00249. Cf Baxter Healthcare Corp. v. United States, 20CIT __, 
Slip Op. 96-72 (May 7, 1996). 
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IV 


In view of the foregoing, plaintiff's motions to enforce the judgment 
and for oral argument and defendant’s motion for test-case designation 
must be, and each hereby is, denied. 





(Slip Op. 96-115) 


WORLD FoRUM WATCH, LTD., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 95-12-01594 


[Defendant’s motion for summary judgment dismissing complaint for award of addi- 
tional interest on recovered duties granted.] 


(Decided July 23, 1996) 


Irving A. Mandel (Steven R. Sosnov, Jeffrey H. Pfeffer and Thomas J. Kovarcik) for the 
plaintiff. 


Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. 
Department of Justice (James A. Curley); Office of the Assistant Chief Counsel, U.S. Cus- 
toms Service (Sheryl A. French), of counsel, for the defendant. 


MEMORANDUM AND ORDER 


AQUILINO, Judge: This action is a return to court by the plaintiff, pray- 
ing for award of additional interest on duties recovered by it pursuant to 
a stipulated judgment on an agreed statement of facts within the mean- 
ing of CIT Rule 58.1 and entered on November 8, 1994 in CIT No. 
90-10-00533. 


I 


Interest was paid by the U.S. Customs Service to the plaintiff on those 
duties, calculated from the date of the filing of the summons in that 
docketed case to the date of their refund. According to plaintiff's current 
complaint, reliquidation of its predicate entries of merchandise in 1984, 
1986 and 1987 took place on January 13, 1995. It protested the Service’s 
nonpayment of interest from the date(s) of deposit(s) of duties on those 
entries until the filing of that summons. Customs denied the protest on 
September 16, 1995, whereupon this action was timely commenced, 
with jurisdiction pleaded in the alternative under subsections (i) or (a) 
of 28 U.S.C. § 1581. 

In its answer, and now in a motion for summary judgment, the defen- 
dant does not contest the court’s jurisdiction under section 1581(a)!, but 
it denies that the plaintiff pleads an actionable cause. 


1 Compare defendant’s answer, para. 4 with id., para. 2 and its Brief in Support of Its Motion for Summary Judg- 
ment, p. 2 and n. 1. 
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The essence of the complaint is that the North American Free Trade 
Agreement Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057, 
went into effect on December 8, 1993 and that section 642 of that statute 
repealed 19 U.S.C. § 1520(d) and amended 19 U.S.C. § 1505 to provide, in 
pertinent part: 


(c) INTEREST.—* * * Interest on excess moneys deposited shall 
accrue, at a rate determined by the Secretary, from the date the 
importer of record deposits estimated duties, fees, and interest to 
the date of liquidation or reliquidation of the applicable entry or 
reconciliation. 


Whereupon the plaintiff pleads: 


16. For all refunds of duties resulting from liquidations and reliq- 
uidations on or after December 8, 1993, regardless of the date of 


entry, the Act requires the payment of interest calculated from the 
date of deposit thereof. 


CLAIM FOR RELIEF 


17. The subject entries were reliquidated on or after December 8, 
1993, and by law, plaintiffis entitled to interest on refunds issued as 
a result thereof. 

18. Customs failed to pay interest mandated by § 505(c) of the 
Act: (1) on refunds of duties issued upon reliquidation of the subject 
entries from the date of deposit of the estimated duties thereon 
until the date of the filing of the summons in the action that 
resulted in their reliquidation; and (2) on said interest from the 
date of reliquidation of the subject entries up to and including the 
date that such interest is paid. 


Complaint, paras. 16-18 (emphasis in no. 16 deleted). 

Defendant’s answer does not take issue with the complaint’s factual 
averments, except for entry numbered 4701-807-0847068-2, which it 
now claims was actually numbered * * * 0847608-2. Rather, as indi- 
cated, it has interposed a motion for summary judgment on the control- 
ling issue of law pressed by the plaintiff, arguing that (a) the language of 
section 1505(c), as amended, does not require payment of interest on 
overpayments of estimated duties for entries made before the amend- 
ment was enacted, (b) that amended section cannot be applied retroac- 
tively to entries made prior to enactment of the amendment, 
(c) interpretation of that section by Customs is entitled to substantial 
deference and (d) the government fully complied with the judgment 
requiring it to reliquidate the entries, refund excess duties and pay 
“interest as provided by law”. 
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The plaintiff responds in the main that (i) the plain wording of the law 
should be applied and (ii) the Service’s interpretation is contrary to the 
congressional mandate.” 


II 


Review and consideration of the parties’ papers lead the court to con- 
clude that this action can be decided by way of summary judgment since 
there are no material facts which need to be adduced through trial.® 
And, with regard to the primary issue of law raised, counsel for the 
plaintiff state: 


There is presently pending before this Court another case on 
point, Travenol Laboratories, Inc. v. United States, Court No. 
89-08-00469. While the instant plaintiff has presented its argu- 
ments in a different manner than Travenol, nonetheless the central 
core of argument remains: the plain language of astatute is deemed 
controlling unless a “clear cut legislative intent” dictates other- 
wise. See, e.g.[,] Madison Galleries, Ltd. v. United States, 870 F.2d 
627, 629, 630 (Fed.Cir. 1989). The undersigned has spoken to * * * 
counsel * * * in charge of this matter * * * who has indicated he 
would be pleased to make an oral presentation * * * at the same 
time as oral argument is made by counsel for World Forum, if the 
Court considers such desirable.* 


The lawyers involved are to be commended for their commitment to 
orderly proceedings in the numerous actions which have been brought, 
all raising the controlling issue of first impression created by enactment 
of the NAFTA implementation act, supra. In conformity with that com- 
mitment, this court has just handed down its opinion in Travenol Labo- 
ratories, Inc. v. United States, 20CIT __,__ FSupp. , slip Op. 
96-114 (July 23, 1996), that the plaintiffs cannot recover ver additional 
interest on the duties refunded pursuant to judgments of the kind in this 
and the other actions similarly situated. The court concludes that that 
opinion governs this action, and, for purposes of uniformity and effi- 
ciency, its reasoning is incorporated herein by reference in toto. To 
recite some of it briefly, the court concluded therein and thus concludes 


2A third, enumerated part of plaintiff's brief in opposition to defendant’s motion for summary judgment is to the 
effect that, even if the government’s arguments are well-taken, World Forum Watch, Ltd. is still entitled to interest 
from the date it paid estimated duties until December 8, 1993 in that it 
was a party in D & M Watch Corp. v. United States, 16 CIT 285, 795 F. Supp. 1160 (1992), in which a Government 
witness stated that such merchandise was not permitted to be entered in amanner which would permit interest to 
accrue under 19 U.S.C. § 1520(d). And, it has filed a and C t in Court No. 92-05-00350 in a case 
similar in all material respects to A Classic Time v. United States, Court No. 90-09-00467, pending before this 
Court. The thrust of a major argument in A Classic Time is that the actions of the Customs Service in the Port of 
New York requiring that entries of quartz analog watches be made as Customs dictated “or else” constituted a 
violation of the Fifth Amendment * * * 
The importers’ Fifth Amendment claims involve sae the due — clause and the ee clause. 
* * * 
* * * And, we point out that in our cases, the statute sebe exists to create - sieaihiinhaaal protected right to 
the payment of interest is 19 U.S.C. 1520(d), effective through December 8, 1993. 
Plaintiff's Brief, pp. 7-8, 9. Counsel proceed to present arguments which they tht have not been presented in A Clas- 
sic Time. 
Suffice it to state that those arg ts will be idered by this court in that matter, which is also sub judice, and 
not now in this action. 
3 Compare, e.g., Defendant’s Statement of Material Facts Not in Dispute with Plaintiff's Answer thereto. 


4 Plaintiff's Brief, p. 11. As was true in Travenol, the written submissions on both sides herein are of such quality as 
to obviate any need to burden the parties with oral argument, and plaintiff's motion therefor will not be granted. 
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now in this action that the judiciary cannot “supply by creative inter- 
pretation the necessary clear direction that Congress omitted”®; that 
the Tariff Act of 1930 left “little doubt” before amendment by the 
NAFTA act “that excess estimated duties are refunded without inter- 
est”®; that prior to that amendment liquidation (or reliquidation) had 
been the operative event for purposes of application of 19 U.S.C. 
§ § 1505(c), 1520(d) (1984) but deposit of estimated duties has sup- 
planted that trigger since December 8, 19937; that nothing in the statute 
enacted then or in its underlying legislative history exhibits intent that 
the amendments to section 1505 apply retroactively; that the new lan- 
guage adopted for that section is clear on its face and portends the future 
not the past; that, to the extent the plaintiff prays for retroactive 
enforcement, “there exists a judicial presumption, of great antiquity, 
that a legislative enactment affecting substantive rights does not apply 
retroactively absent clear statement to the contrary”®; that a simple 
statement that a statute will become effective on a certain date, which is 
the case here’, “does not even arguably suggest that it has any applica- 
tion to conduct that occurred at an earlier date”; that retroactive 
application of section 1505(c), as amended, could cause inequities to 
importers not contemplated by Congress; and that, whatever the under- 
lying legislative intent, the NAFTA implementation act, as adopted, did 
not broaden 28 U.S.C. § 2644, which governs interest on judgments 
obtained in actions in the Court of International Trade under section 
515 of the Tariff Act of 1930. 

In light of this and the remaining reasoning set forth in the court’s 
slip op. 96-114 in Travenol Laboratories, Inc. v. United States, the court 
concludes that defendant’s motion for summary judgment must be 
granted and this action dismissed. Judgment will enter accordingly. 


5 Kalan, Inc. v. United States, 944 F.2d 847, 850 (Fed.Cir. 1991), cert. denied, 503 U.S. 906 (1992). 
61d. 
7 The papers before the court in this action indicate that the plaintiff deposited duties long before this date. 


8 Langraf v. USI Film Products, 511 U.S. 244, 286, 128 L.Ed.2d 229, 266 (1994) (Scalia, J., concurring (emphasis in 
original)). 


9 See Pub. L. No. 103-182, § 692, 107 Stat. at 2225. 
10 Langraf v. USI Film Products, 511 U.S. 244, __, 128 L.Ed.2d 229, 247 (1994). 
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(Slip Op. 96-116) 


TIMKEN Co., PLAINTIFF v. UNITED STATES, DEFENDANT, AND NTN BEARING 
Corp OF AMERICA, AMERICAN NTN BEARING MANUFACTURING CORP, 
NTN Corp, Koyo SEIko Co., Ltp., Koyo Core or U.S.A., NSK LTp., AND 
NSK Corp, DEFENDANT-INTERVENORS 


Court No. 92-03-00161 
(Dated July 25, 1996) 


ORDER 


AQUILINO, Judge: On April 19, 1996, this Court remanded to the 
Department of Commerce, International Trade Administration (“Com- 
merce”), one issue arising from the final results of Commerce’s 1989-90 
administrative review, entitled Tapered Roller Bearings, and Parts 
Thereof, Finished and Unfinished, From Japan; Final Results of Anti- 
dumping Duty Administrative Review, 57 Fed. Reg. 4,960 (Feb. 11, 
1992). 

On June 18, 1996, Commerce, in compliance with this Court’s 
remand order to recalculate the final dumping margins for Koyo Seiko 
Co., Ltd. and Koyo Corporation of U.S.A. by using a tax-neutral value 
added tax adjustment methodology which utilizes the amount of foreign 
tax, rather than the tax rate, filed its Final Results of Redetermination 


Pursuant to Court Remand, The Timken Company v. United States, Slip 
Op. 96-70 (April 19, 1996) (“Remand Results”), with this Court. 
Commerce having complied with this Court’s remand order, it is 
hereby 
ORDERED that the Remand Results are affirmed, and it is further 
ORDERED that this case is dismissed. 





(Slip Op. 96-117) 


RHP BEARINGS, ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT, 
FEDERAL-MOGUL CoRP, TORRINGTON CO., DEFENDANT-INTERVENORS 


Court No. 93-08-00470 


(Dated July 26, 1996) 


JUDGMENT 


TSOUCALAS, Judge: On November 27, 1995, this Court remanded to 
the Department of Commerce, International Trade Administration 
(“Commerce”), one issue arising from the final results of Commerce’s 
administrative review, entitled Final Results of Antidumping Duty 
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Administrative Reviews and Revocation in Part of an Antidumping 
Duty Order, 58 Fed. Reg. 39,729 (1993). 

On June 7, 1996, Commerce, in compliance with this Court’s remand 
order to correct the clerical error in the SAS computer program, filed its 
Final Results of Redetermination Pursuant to Court Remand, RHP 
Bearings Co. v. United States, Slip Op. 95-194 (November 27, 1995) 
(“Remand Results”), with this Court. 

Commerce having complied with this Court’s remand order by re-ex- 
amining the computer program and determining that it made no pro- 
gramming error, it is hereby 

ORDERED that the Remand Results are affirmed, and all other issues 
having been previously decided, it is further 

ORDERED that this case is dismissed. 





(Slip Op. 96-118) 


NSK Lrp. AND NSK Corp, PLAINTIFF v. 
UNITED STATES, DEFENDANT, AND TIMKEN CO., DEFENDANT-INTERVENOR 


Consolidated Court No. 93-12-00831 
(Dated July 26, 1996) 


JUDGMENT 


TSOUCALAS, Judge: On December 18, 1995, this Court remanded to 
the Department of Commerce, International Trade Administration 
(“Commerce”), one issue arising from the final results of Commerce’s 
1990-91 administrative review, entitled Final Results of Antidumping 
Duty Administrative Reviews; Tapered Roller Bearings and Parts 
Thereof, Finished and Unfinished, From Japan and Tapered Roller 
Bearings, Four Inches or Less in Outside Diameter, and Components 
Thereof, From Japan, 58 Fed. Reg. 64,720 (1993). 

On March 18, 1996, Commerce, in compliance with this Court’s 
remand order to correct the clerical error concerning home market 
parts in all of the lines in which the error exists, filed its Final Results of 
Redetermination Pursuant to Court Remand, NSK Ltd. and NSK Cor- 
poration v. United States, Slip Op. 95-204 (December 18, 1995) 
(“Remand Results”), with this Court. Commerce having complied with 
this Court’s remand order, it is hereby 

ORDERED that the Remand Results are affirmed, and all other issues 
having been previously decided, it is further 

ORDERED that this case is dismissed. 
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